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Highlights of the Speech by Ms. Julia Leung, Deputy
Chief Executive Officer and Executive Director,
Intermediaries of the Hong Kong Securities and
Futures Commission, at 2018 Refinitiv Pan Asian
Regulatory Summit on Addressing Misconduct in
Capital Markets

In a speech at the 2018 Refinitiv Pan Asian Regulatory
Summit held on October 9, 2018 by Ms. Julia Leung,
Deputy Chief Executive Officer and Executive Director,
Intermediaries of the Hong Kong Securities and Futures
Commission (SFC), she addressed misconduct in the
capital markets. Some key points of the speech are
summarized as follows:

Importance of regulating capital markets

As a regulator in an international financial center, the
SFC is charged with maintaining and promoting the
fairness, efficiency, competitiveness, transparency and
orderliness of the securities and futures markets. But as
both a conduct regulator and a prudential regulator,
SFC's objectives are not limited to safeguarding the
interests of investors and minimizing fraud and market
misconduct. SFC's role also extends to maintaining
Hong Kong’s financial stability and mitigating systemic
risk.

Characteristics of capital markets that give rise to
misconduct

Conflicts of interest

In capital markets, there are inherent conflicts of interest
in the way firms operate. Whether as market makers or
as sole proprietary traders, they may be trading as an
agent for clients or as principal. Their interests in price
movements may conflict with those of their clients,
opening the way for possible misconduct.

For example, when transacting for clients as agents in
opaque markets, they may hide and retain any price
differences behind obscure fees and charges. The SFC
reprimanded Societe Generale in July 2012 for failing to
disclose that it retained the difference between the
actual transacted price and what it charged clients for
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over 3,000 secondary market transactions in over-the-
counter (OTC) bonds, options and structured notes. As
part of the resolution of this case, Societe Generale,
without admitting liability, agreed to reimburse affected
customers with interest. It has since taken steps to
overhaul its systems and procedures to be fully
compliant.

The opacity of OTC trading makes it relatively easy to
charge mark-ups or spreads to unsuspecting clients.
This opacity and the complexity of some of the financial
products traded over the counter impede effective
market surveillance by regulators and make it more
difficult to detect misconduct such as manipulation, mis-
use of information, front running and collusion.

Lack of senior management accountability

Even when charges were brought against individuals,
senior management deflected attention from their own
failings during the Global Financial Crisis and laid the
blame on rogue traders. Very few senior executives
were prosecuted. It's not difficult to see why the public
and even the individuals concerned have the false
impression that senior management or star employees
are not personally liable for misconduct.

Financial innovation

Financial innovation, particularly automation and
algorithmic trading, heightens misconduct risk by
magnifying existing concerns and introducing new ones.
By enabling more transactions to be conducted even
more quickly, automation makes it even more
challenging for regulators to monitor and analyses the
huge volume of trading data as well as to ensure that
market integrity is maintained.

Questions have been raised over the role of automation
and algorithms in flash crashes such as the one in
August 2015 when the S&P 500 fell 5% within minutes
of opening. Some commentators argued that market
volatility was exacerbated by high-frequency trading and
market makers holding back liquidity because their
computer models malfunctioned or shut down.
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The SFC’s regulatory approach

The SFC aims to drive and mould good conduct to
achieve the desired regulatory outcomes. Rather than
letting potential issues fester and morph into more
serious problems later on and then using its
enforcement and disciplinary powers to deal with the
fallout, its tactic is to pre-empt them. This means
adopting a front-loaded regulatory approach whereby
SFC intervenes at an earlier stage with targeted actions
designed to achieve a quicker, more impactful outcome.

Enforcement still has an essential role as a regulatory
tool for deterring bad behavior. However, disciplinary
action is not the panacea, and it takes time. The point is,
no single regulatory function can address today’s
complex misconduct risks.

SFC needs to pool its regulatory expertise and industry
knowledge to home in on nascent issues and tackle
misconduct in a coordinated, holistic manner. That's why
SFC has adopted the “One SFC approach”, so that it can
put its heads together to unmask the masterminds,
unravel ulterior motives and hidden agendas and
expose linkages among the connected parties behind
misconduct.

Misconduct in the listed market

Two years ago, SFC formed a multi-disciplinary project
team called ICE after the first letters of its Intermediaries,
Corporate Finance and Enforcement divisions. The
team’s objective was to identify patterns of misconduct
that aims to manipulate stock prices, rig shareholders’
votes or scam minority shareholders. Even though the
so-called “con stock” activities involve a small number of
listed companies, the reputation risk for Hong Kong is
not small.

The ICE team'’s strategy has had tangible results. An
early success was against price manipulation of GEM
shares. There was a pattern: high concentrations of
GEM shares were placed with a few shareholders, with
10% or less suspected to be distributed among a
number of nominees. On the first day of listing, prices
soared multiple times only to fall flat later, suggesting a
pump-and-dump scheme.

In response, the SFC and Hong Kong Exchanges and
Clearing Limited issued a joint statement in January
2017 which detailed their regulatory concerns. The SFC
concurrently issued a guideline to sponsors,
underwriters and placing agents involved in the listing
and placing of GEM stocks. Following its intervention,
the average first day price change of newly listed GEM
stocks immediately dropped to a more normal level of
20%, where it has since remained.

ICE also took on the dubious market activities

associated with shell companies. SFC's response was
clear — better gatekeeping at both the front gate and the
back gate. In cases where it suspected that listing
applicants reported seriously inflated sales figures, the
SFC exercised its power to query the listing applications,
which were subsequently withdrawn. In cases where
vote rigging was suspected, SFC invoked its power to
order suspension of trading in the shares. In 2017,
around 40 cases involved the actual or potential use of
these powers, compared to only two or three such cases
in prior years.

SFC identifies sponsors with a history of having their
sponsored listings rejected because of substandard
work. These sponsors have a higher chance of being
inspected by it. If SFC's supervisory inspection identifies
poor quality sponsor work, it opens an enforcement
investigation.

SFC recent inspections uncovered a worrying trend of
intermediaries concocting convoluted arrangements to
either conceal the identities of the beneficial owners of
securities or cloak their true intentions, such as to
engage in margin lending. Firms should not facilitate
market misconduct by making “nominee” or
“warehousing” arrangements for their clients. To protect
investors and maintain the integrity of the markets, the
SFC will not hesitate to take stiff enforcement action
against the perpetrators as well as the firms and
individuals who participate in such arrangements.

SFC's intervention tools also include requiring
immediate rectification of bad behavior, imposing
licensing conditions or issuing a restriction notice on the
intermediary to limit or, in extreme cases, to prohibit
some or all of their regulated activities to mitigate and
control the risk. SFC has adopted similar approaches to
manage the risks posed by persistently loss-making but
thinly capitalized brokers who struggle to meet their
minimum liquid capital requirements.

Misconduct in the wholesale market

Regarding the decentralized wholesale market, inherent
conflicts of interest coupled with a lack of transparency
is a recipe for misconduct. That's why globally, this issue
is most taxing to conduct regulators. The SFC Code of
Conduct requires intermediaries to disclose material
interests or conflicts to the client. The client's best
interest is the overarching principle.

Firms sometimes conflate their principal roles and their
agency roles. SFC has made this the theme of a joint
inspection it conducted with the Hong Kong Monetary
Authority (HKMA). The HKMA examined the wealth
management unit of a bank that sourced in-house
products as agent, and the SFC inspected the books of
the securities unit in the same banking group that sold
the products as principal. The SFC is able to identify
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conflicts of interest by examining both ends of the same
transaction.

Thematic reviews allow SFC to deploy its limited
regulatory resources to increase its touch points with
intermediaries on specific risks identified from its
intelligence gathering and monitoring activities. This
helps focus SFC's risk-based supervision on imminent,
high-impact issues. In the past two years, SFC
completed five thematic reviews on conduct issues in
capital markets.

Innovation and technology can help the industry improve
performance, but it can also amplify the risks in capital
markets. Quant funds have long employed algorithms to
execute large orders to achieve particular statistical
benchmarks, such as Value Weighted Average Price.
Algorithmic programmed now use a vast number of
hidden layers to process large, unstructured data sets to
drive investment decisions. These programmed may be
too complex and hard for humans to comprehend. SFC's
regulatory handle is over the operator, and to hold senior
management responsible for implementing a robust
governance structure and appropriate policies and
procedures with effective controls to ensure reliability,
data protection and security.

SFC introduced the Manager-In-Charge regime in 2016
to reinforce the message that senior management are
responsible and accountable for fostering good conduct
and behavior. SFC will vigorously pursue individuals
culpable for misconduct.

To improve the effectiveness of SFC's gatekeeping
function, the SFC has embarked on a strategic effort to
more closely track bad apples involved in misconduct
and to keep bad actors out of the market altogether. New
initiatives help SFC collect and analyses data as well as
to more easily identify and visualize the relationships
between firms, listed companies and individuals. To
enhance the market surveillance, SFC also uses big
data processing techniques to analyses trading
information. Those who exploit technology should be
aware that the SFC is also leveraging technology to
make sure that they have no place to hide.

Conclusion

While misconduct appears throughout the ages in
various forms and guises, the behavioral patterns
always remain the same. In this rapidly changing world,
on the cusp of revolutionary breakthroughs in financial
technology, it seems the adage “the more things change
the more they stay the same”, still rings true today.

The SFC's steadfast determination to keep the capital
markets clean. Hong Kong is open for business, but not
at any cost. That's why the SFC has shifted to a front-
loaded regulatory approach. Ms. Julia Leung said that

the examples cited demonstrate the positive impact that
this new approach has had, as well as the SFC's resolve
to tackle misconduct.

EBIISRPRESEERZRSRITERERED N4
BT EERRAMLTROEITHEATHINRYITAH
F 2018 £E Refinitiv T T B EiES FARHETRHE

"N

ERIISERPRESHRZRASELED) BITBAR LT
NV ITESR LR &L 2018 £ 10 A 9 BF
2018 £ Refinitiv Z T B IESEAFRAH (EFTHERAR
TIHMNKEITH) BER . BIFNESBENT

EERATHNERNY

AT EFER P OHNEEND, ILESH REEFN
(RHIES REIE TR AT, MR, T8N, ERERKFF.
R, EARNAFRTEERREEENNMY, IEES
M ERFARTRERAZFNH ERZRERD HEMNT
BRETH. IMERNABTERERABHNERBE
RERR GRS .

BIBKRLEITAHRNEARATHER
Vil 2t

ARATZD, AEONEEHTRAFERENAERR. £
BRENTHEREEE—BEXSE, AR TENE
FPREASTEANGHIETRZZ. ASRNIKET
BENNATRERFHBEMAR, KETARETE
HI .

2GR0, HATEIRBANRFERGERENTS
PR TRZE, TRESEE 2N RKRET EEREM
BEM, IEBSE201257 BB Societe Generale, JEH
‘IZATE) EBBHIMRSE, BNREMMHEZREmMAITHE
M3 000 RZFHHXFHF, RETLRXHMNEREF
WEBHSFzBHEN, BEZEELEE. EAXED
ZHBRTE I—ER4, Societe Generale TERKIAE R
REMEALT, AREIZFME S IFRE XRUERF 2.
Bit, Z2BAXRTSBRECERZEREF, AREE

=p

PN HHIHRRBERE, SENRAEZEAERENE
FUBBENSFE. BRERNE, MEBD2DINZZHOE
MERERESR ST BENMHTERESR IR
Yy, KRGS BAXZPEBFRESAFRLETARSE
AT o



J M L

AR EEER G T

BIEF M AIALERIER SREERIBEANMAEES
RErEYIAENRETE IR N, FFEEAAE
THERENZHR. BRENSEAR AR . IE
BE THIER, ARAREESEARBGFEERIDIR, X
ABREEEHETERALMAR LT AR EDINER

RIE
SR IR

SR LEEEMURERNLSE, MET B E L,
FHRIBOE, SRETANNEIEM. BHURARS
RZPH/UE AR EHFT EEEVWETRBRELERE
DPERNBENZ ZEEN RN 4R T 7EERE ’f
B EABIPRE

B RBERLLEA NE TN ENAE— BT
BEio], %515k%, 7E20154E8 8, FRE 500458 E T ask
DEMEE TS %; I IFIEETE, T EEME, 2F K
SMZHETHERAEBREMER X ERESZFL
EEMMER T SE.

IENS RN FIEF RIFAVRST, UBUSTRHRNEE M
R, TESHONRIEXHTIAN, ABFTFBEDZXE,
T IFHEREGEFEN, TeiAERENLEL
DRNELE. RETEESFXBEIERNKEETTH, &
EXBMEFMUNTHNANE, EUREER ERY
ma 1 EYER

BHERRMNTA, FUABLERTHRMEETR., R
i, LELMTHFERFYE, MARN. EXE XH
EEAE—EERET RN S5 HNERL LT
AR

EEEFEFHAELRETEANTLRESTLMRES
R REMEREENRE FEMERE £ MhiTEH
RETAH. RERIEERRA —MEER TTHHRE,
I HERBRE & SHBFFRIRNERE, &
AT EANSVNBE N, BNEELETATEERE
TIZ B RR.

EHHHNRLETTA

AR, LRSS T —MEERI TR/, &4 ICE. ICE
DRREKPNAADER, AT BIERMTHOE DR

XFE, XANTHENAK B IR IBLE SRR,
MBI NRENRETHNER. BRMBNET

RS RS RO ETHAS), BXNEBNEEMRMMRL
REGEDA I

ICE/NARSKEREBUS KU R, FE ML RIIFTHE GEM
B BBRIRMEBE. #TRNEINEAR  SER
FEY GEM BRMEEET/NERER, ME10%INT A%
MUECMUE D E T —ERBA. BRNELTEREE
BITUE EZFAREK, TAXE—MaNERERIE
ite

AR EESEEBXHREERARAST20174F
IRERKERFR, FREEXINEN. BN, IEERTR
m%5 GEM i ETREENREA BHFREENR
EBEHIESl. BIEERNANGE LT GEM R#HradFEsy
B HBRNENRIEESEE20%, AR —EHFEXDR
AEFERIKE,

ICE RN SRR EERN TR THE . IEES
AIE R+ B —— T 2R R THIEX TIEER
EMEEY. ANELTRIBEAFESKEEHFHD
P LB TERENN, sAAX EHHRIBRERE, T
XERFRAHPEHD ., EREHENDIRD, IEERE
SITHTSRMEEERZANA . E20174F, P REFFH
REALANNMNANRRAFIOR, HILZT, FHEX

EPRREM, =%,

FREANEGGEZLRATEREIRMSHMREN LT HE
WIE, BRWIEERIRFHEK MARTRSISIUERH
UEKE, RIOEESENENTEPRIARELER
=RS, BRRITNERE.

IES=AEENNERRIA, BEEGERERETHIURE
ESFHRHEREA SO RBHEERE B NERIE
SETOTNABER LTHAES, BASCAME. 25
AEBE AR REBN S MU A R ARFRD 192 H,
MHBIKT SR LT H. A TRERAENLFTHN
BRI ILESBENIMEEENILREURSSBRE
HA RS FAN L HEHE,

IERSNADMENTETRERBRANUERLTH, &
Xt AT AN hE & A S R BB A B, IR AR
im M RPEI HHTHO L EBIAEES, MR
EHINEE . XTHERESHR AXEFFARIETBRTE
REEHRENENELLT, IEESE RIEMEUENE
EEA M AR .

HETZORETA

KT HBAME TS, BEH TR EHHRZER
ERRETANSEE. XBRT ATNEHRNRTEE

4



J M L

PMME, RETAZTEERFOEE., LES BRTHE
WZRPHAEREARBEAMNBIAR, BRRUZ
BR@HPEFORETE.

BREBEXTANENR S EASERNESBETEANA
ESREANAERE. TESNLIEASETEESHRE
EREERRARKERIANIA. £ERENTERT
AUREAZHMET N~ e E EE LA, MiILER
Wi RE—RITEARNNEEAZDHEEIZFT ML
FRMNLER. BEREWSRE—XZNRAN B, IEE
SREBIRBIHAE RN E R R

FERWINIEREBIEARMEERIR, BRUEME
SN NBEE RS R ENE IR 31 H 894 2 XU
HTEMN S . XEREESBUNE ARNESRT
EREABV AT RERZWHAEZA L, FERWER,
IEBRTER T BBR T RAATHET BN EITEN,

BIF R R A B IR FHRIL, Bhd KEATHAN
. BURESKHDREREERNITAIEEZE, Dk
HHENGIUTRAE, FINEITCEYREZN. SONE
ERNEARERERGIERBIEMLEIES MNIEE
RARE. REEATRITESR, —RAMEDEER. if
BERMNEEEERARNMAIRNRES, NWRERSH
EERRTLEMA NONEERN, REAERNLE
ERNELBENERF MHRTEN BIEIF RPN
T,

IEEET2016F5IANTR0ORBETEFHE, DUaESRE
BRARAERERFRTRTAFRIUEZEFAXD
ME. IEREFBEFHEHE FTRRITANNERE!
o

AT EANHETERNIRE, IEESE B FRERMRM
f7TE, EEVIMEERSRRSTANERZD, $KE
WAFiEETS — PN AE. FNEERILESREMN
DEYE UWRERZRAFTEHNAN, EHAIEAN
AZBEXR. ATIERTHEENE, IEERENBX
HIRRER ARSI TR ZHR . FIAREIRRNOARIZ
8, ISR BN BRBCRB RN TAER.

&g

BARRETAERNBERUEHEATEHI, EIT4R
RIGEAE, EHSXMREATENHR SherBH
EapMRBWANORE BEABHRMNEENRER.

IERSBREERBARRATHNEERE. THE
PARIHEAER, BFEAE—VIRN. IREILESET
XAERNLEETHNRE, ZRMAUZLRRSRHE]

FIUEARX T TSR T EmE N, MRIESERITERS
AR,

Source EjE&:
https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-
announcements/news/doc?refNo=18PR117

Hong Kong Securities and Futures Commission
Concludes Consultation on the Offline Sale of
Complex Products

On October 4, 2018, the Securities and Futures
Commission (SFC) released conclusions to its further
consultation on requirements applicable to the offline
sale of complex products.

On March 28, 2018, the Securities and Futures
Commission (SFC) issued consultation conclusions on
proposed Guidelines on Online Distribution and
Advisory Platforms (Guidelines), which included
additional protective measures applicable to the
distribution of complex products on online platforms (for
example, when the sale is concluded with a client face-
to-face, over the telephone or via other forms of
interactive communication), and further consulted the
industry on SFC’s proposal that these measures also
apply to the offline sale of complex products.

Having regard to the responses to the public
consultation, the SFC has decided to proceed with the
proposed amendments to the Code of Conduct for
Persons Licensed by or Registered with the Securities
and Futures Commission (Code of Conduct) to apply the
additional measures to the offline sale of complex
products, whilst clarifying some aspects of their
implementation. The main conclusions are summarized
as follows:

1. Offline requirements applicable to complex
products

Rationale for aligning online and offline
requirements

The main purpose of introducing the additional
protective measures for complex products is to better
protect clients’ interests by ensuring that clients are well
informed about the nature, risks and features of the
complex products and that the complex products are
suitable for them.

SFC said that it has aligned the requirements for
intermediaries to conduct suitability assessments of
clients in the sale of complex products so that they are
the same both online and offline. This levels the playing
field, provides better protection for customers and
prevents regulatory arbitrage.
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Itis important for intermediaries to conduct due diligence
on a product before offering it to clients. As the products
involved may be traded over-the-counter with limited
publicly available information, the clients may have little
knowledge of the products and may not be aware that
they are complex and thus extra caution should be
exercised. Hence, SFC considers that the additional
measures, including ensuring suitability of transactions
in complex products, shall be applicable even if the
complex products are not on an intermediary’s products
list. Intermediaries should conduct more frequent
reviews and updates of their products lists and ensure
staff have an adequate level of knowledge to respond to
clients’ requests and properly discharge their duties.

SFC does not agree that an intermediary should request
that its clients sign a document or make any statement
to exempt the intermediary from conducting a suitability
assessment for a specific transaction. This will not serve
the purpose of investor protection.

SFC will also work with the Investor Education Centre
on educational materials to raise investors’ awareness
and understanding of these new requirements.
Definition of “complex products” and “non-complex
products” “Complex product” refers to an investment
product whose terms, features and risks are not
reasonably likely to be understood by a retail investor
because of its complex structure (paragraph 6.1 of the
Guidelines).

Set out below are factors to determine whether an
investment product is complex or not:

(i) whether the investment product is a derivative product;

(i) whether a secondary market is available for the
investment product at publicly available prices;

(i) whether there is adequate and transparent
information about the investment product available to
retail investors;

(iv) whether there is a risk of losing more than the
amount invested;

(v) whether any features or terms of the investment
product could fundamentally alter the nature or risk of
the investment or pay-out profile or include multiple
variables or complicated formulas to determine the
return; and

(vi) whether any features or terms of the investment
product might render the investment illiquid and/or
difficult to value.

Funds

With respect to currency-hedged funds, SFC-authorized

funds can use derivatives for hedging purposes and as
a result are not subject to the proposed derivatives
investments limits.

The responsibility to classify products as non-complex
or complex lies with intermediaries, having regard to the
factors set out in paragraph 6.1 of the Guidelines and
the non-exhaustive list of examples of hon-complex and
complex products set out on the SFC's website.
Intermediaries should determine whether a product may
be treated as non-complex or complex with due skill,
care and diligence. Where the product is not regulated
in a specified jurisdiction, intermediaries should exercise
extra caution in making this determination.

Bonds and other products

In determining whether a high-yield bond should be
treated as complex, intermediaries should make
reference to the Guidelines and the non-exhaustive list
of examples. Intermediaries should not focus on the
yield generated by the bonds. Intermediaries should,
however, consider other features such as whether
multiple variables or complicated formulas determine
the return, whether it is a perpetual or  subordinated
bond or whether it has variable or deferred interest
payment terms or contingent write down or loss
absorption features.

SFC wishes to clarify that complex products are not
restricted to derivative products only. Non-derivative
investment products whose terms, features and risks are
not reasonably likely to be understood by retail investors
would also be treated as complex products. Bonds with
“multiple credit support providers” be treated as complex
as SFC noted that some bonds have multiple credit
support providers with  no material operations, or
involve complex structures which subordinate the
bondholders’ rights to those of the multiple credit support
providers. Hence, investment products with such
features should be treated as complex products and

subject to a suitability assessment regardless of the risk.

SFC also wants to point out that insurance products are
excluded from the definition of “securities” under the
Securities and Futures Ordinance and any sale of
contracts of insurance does not fall within the remit of
the Guidelines or paragraph 5.5 to the Code of
Conduct.

Other comments or clarifications sought

e The purpose of disclosing minimum product
information and warning statements is to draw a client’s
attention to the key nature, features and risks of a
complex product before the client makes a decision,
irrespective of whether a solicitation or recommendation
is made. Hence, the SFC is of the view that such
disclosure should be made on a transaction-by-
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transaction basis.

» Regarding “required information”, paragraph 15.4(e) to
the Code of Conduct  has been amended to the need
to ensure the suitability of a transaction in a complex
product, to provide sufficient and disclose the required
information about a complex product and to provide
warning statements.

* An intermediary could be exempted from ensuring the
suitability of a  transaction in a complex product and
providing the minimum product information and
warning statements when it is serving Institutional
Professional Investors and Corporate Professional
Investors. Notwithstanding this exemption,
intermediaries are reminded of their obligation to comply
with General Principle 5 of the Code of Conduct (ie,
intermediaries should make adequate disclosure of
relevant material information in their dealings with their
clients).

* In determining whether the display of advertisements,
or other materials, for an investment product triggers the
suitability obligations, the assessment should be made
at the point of sale or advice. It would depend on whether
there is communication with clients and whether such
communication is relevant to the selling or advisory
process. In the absence of direct communication with
the client, suitability obligations are unlikely to be
triggered by the mere posting of an advertisement for an
investment product.

« The Guidelines are applicable to all SFC-licensed and
registered persons when conducting regulated activities
in providing order execution, distribution and advisory
services in respect of investment products via online
platforms. An offshore intermediary does not have
operations in Hong Kong would suggest that it does not
carry on a business in regulated activities in Hong Kong.
However, licensing requirements may still be triggered if:
(i) the intermediary holds itself out as carrying on
regulated activities in Hong Kong; or (i) its services, if
provided in Hong Kong, would constitute regulated
activities, are actively marketed to the public in Hong
Kong, whether by itself or by other entities on its behalf
in Hong Kong or from elsewhere.

¢ While the Guidelines in general will not apply to
websites that only showcase products, SFC would like
to reiterate that it will take into account activities
targeting Hong Kong investors conducted by the
intermediary via all channels in their totality in
considering the intermediary’s compliance with the
Guidelines and applicable requirements governing the
conduct of intermediaries in relation to other non-online
channels.

* While offering documents authorized by the SFC
should contain the key features and risks of the

relevant product, it is the responsibility of intermediaries
to provide product information and warning statements
to their clients at the point of sale and provide proper
explanations.

« If an intermediary, being under the obligation to ensure
suitability, has assessed a transaction in a complex
product to be unsuitable for a client, the intermediary
should not effect the transaction for the client even if the
client still wishes to proceed. This is because the SFC is
of the view that it is very unlikely that effecting an
unsuitable transaction for the client could still be acting
in the best interests of the client.

2. Transition period

Aligning the effective dates of the online and offline
requirements will ensure a level playing field and avoid
confusing sales staff. Hence, the SFC has decided that
the proposed requirements applicable to the offline sale
of complex products will come into effect six months
following the gazettal of the final form of the
amendments to the Code of Conduct, ie, on April 6,
2019, the same date as the online requirements.
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Hong Kong Securities and Futures Commission
Issues Circular to Remind Intermediaries Use of

“Nominees” and “Warehousing” Arrangements in
Market and Corporate Misconduct

On October 9, 2018, the Securities and Futures
Commission (SFC) issued Circular to remind
intermediaries to be mindful of red flags indicating
potential improper activities, make due follow-up
enquiries with clients and report promptly to the SFC and
other authorities where necessary.

Background

The SFC notes with concern the increasingly prevalent
use of “nominees” and “warehousing” arrangements in
schemes which may amount to market and corporate
misconduct. Nominee arrangements may be legitimate
if they are set up and operated in a manner that complies
with relevant laws and regulations. However, the SFC
noted cases where nominee clients took instructions
from “masterminds” and participated in activities to
manipulate share prices or voting results in general
meetings of listed companies, or to conceal the actual
shareholding in a listed company to evade regulatory
requirements. These activities seriously undermine
market integrity and prejudice the interest of investors.

These arrangements may be associated with one or
more red flags which should arouse the reasonable
suspicion of intermediaries. If intermediaries fail to take
reasonable steps to detect or properly address apparent
red flags, they may be in breach of legal or regulatory
requirements. Intermediaries may also be exposed to
civil and criminal liability as a result of their involvement
in misconduct or crime.

The “I-C-E” team of the SFC (consists of senior
executives and officers from the Intermediaries,
Corporate Finance and Enforcement divisions) has
pooled resources from different divisions to tackle these
issues. In particular, the Enforcement Division is
currently investigating market and corporate misconduct
cases involving “nominees” and “warehousing”
arrangements and scrutinizing the role played by the
intermediaries in these cases.

Purpose of the circular
The circular serves to —

« remind intermediaries of their existing obligations
under the Code of Conduct, the Anti-Money
Laundering and Counter-Terrorist Financing Ordinance
(AMLO) and the Guideline on Anti-Money Laundering
and Counter-Terrorist Financing (AML Guideline);

» provide examples of the more common red flags
identified to date; and


https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=18PR112
https://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=18PR112
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» set out the standard of conduct expected from
intermediaries.

Obligations of intermediaries

Intermediaries should be wary of potential red flags and
critically review and enhance their systems and controls
for the purpose of complying with related legal and
regulatory requirements, including:

» General Principle 1 of the Code of Conduct, requiring
intermediaries to act honestly, fairly, and in the best
interests of their clients and the integrity of the market;

» General Principle 2 of the Code of Conduct, requiring
intermediaries to act with due skill, care and diligence, in
the best interests of their clients and the integrity of the
market;

» Paragraph 5.1 of the Code of Conduct, requiring
intermediaries to take all reasonable steps to establish
the true and full identity of each of their clients, and of
each client’s financial situation, investment experience,
and investment objectives;

e Paragraph 5.4 of the Code of Conduct, requiring
intermediaries to be satisfied on reasonable  grounds
about:

(i) the identity, address and contact details of (a) the
person or entity ultimately responsible for originating the
instruction in relation to a transaction; and (b) the person
or entity that stands to gain the commercial or economic
benefit of the transaction and / or bear its commercial or
economic risk; and

(ii) the instruction given by the person or entity referred
to in (i). The intermediary should keep in Hong Kong a
record of the details referred to above and give the SFC
access to that record upon request;

e Section 5(1) of Schedule 2 to the AMLO, requiring
financial institutions to  continuously  monitor  their
business relationship with customers by conducting
appropriate scrutiny of transactions (cash and non-cash
transactions) carried out for the customers;

e Paragraph 5.1 of the AML Guideline, requiring financial
institutions to identify transactions that are complex,
large or unusual or patterns of transactions that have no
apparent economic or lawful purpose and which may
indicate money laundering or terrorist financing; and

e Paragraph 4.3.3 of the AML Guideline, requiring
financial institutions to make appropriate enquiries
about customers who are individuals, where there are
indications that the customer is not acting on his own
behalf.

Red flags

Intermediaries should be vigilant in looking out for
potential red flags that may suggest use of “nominee”
and “warehousing” arrangements for illegitimate
purposes. The following is a non-exhaustive illustrative
list:

« clients effecting transactions involving large amounts
of funds that are not commensurate with their financial
profiles;

oclients only transacting in one or two stocks over an
extended period. The circumstances would be more
suspicious if the clients are walk-in clients, opening an
account to effect a single transaction involving a large
sum of money;

« a large number of seemingly unrelated clients having
authorized the same third party (who is not a licensed
representative or registered individual of the
intermediary) to operate their accounts;

« a large number of seemingly unrelated clients that
share the same trading and settlement patterns (for
example, investing in same stocks) or the same
correspondence address;

« frequent and large fund transfers to and from third
parties absent a credible commercial rationale or
explanation; and

e clients transferring a large quantity of stock
(representing a sizeable portion of the typical  daily
turnover of the stock on the stock exchange) to and from
third parties by way of bought and sold notes which do
not appear to have been concluded on a normal
commercial basis (for example, the executed price is
substantially below the prevailing market price or the
stock has been transferred to the client unaccompanied
by any payment).

Expected standards

Intermediaries should take reasonable steps and
implement robust systems and procedures to know their
clients, identify the beneficial owner of the account,
detect potentially illegal or manipulative activities, make
prompt follow-up enquiries and report suspicious
transactions where necessary. For example:

* Know your clients: Intermediaries should take
reasonable steps to establish the true and full identify of
each client and the beneficial owner.

 Third party operated accounts: Intermediaries should
implement proper controls and approval procedures for
the opening of third party operated accounts. When
intermediaries become aware that two or more unrelated
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clients have authorized the same third party to operate
their accounts, intermediaries should make enquiries to
ascertain the relationship between the clients and the
third party operator, request evidence as proof of the
relationship in case of doubt, critically evaluate the
reasons for the arrangement, document the same and
properly monitor these accounts for irregularities. Third
party authorizations should only be accepted after
approvals have been obtained from senior
management.

* Third party payments: Intermediaries are expected to
make payments directly to their clients (i.e. by making
bank transfers to clients’ designated bank account(s) or
issuing crossed cheques in clients’ names) and
discourage third party payments. When handling a
client’s third party payment requests, intermediaries
should make enquiries of the client and consider
whether the requests are reasonable in the
circumstances, the frequency of third party payments,
the relationship between the client and the third party
and the purported reasons for these third party
payments. Third party payments should only be allowed
when enquiries do not identify any concerns.
Furthermore, enquiries and their results should be
properly documented, and approvals from senior
management should be obtained before making third
party payments.

* Third party fund deposits: Intermediaries should take
all reasonable steps to tighten their controls to monitor
third party fund deposits. Intermediaries should, among
other things, inquire about and document the reasons
for the deposits and the relationship between the client
and the third party, obtain supporting evidence from the
client where necessary, evaluate whether the third party
fund deposit is reasonable in light of the client’s profile
and circumstances and assess whether there are any
reasonable suspicions of improper activities having
regard to the circumstances of the client and the
transaction.

e Suspicious transactions: Intermediaries should
implement proper transaction  monitoring procedures
and pay special attention to transactions which may be
indicative of potential illegal or manipulative activities.

For example:

(@) Cross trades: Intermediaries should implement
systems to identify cross trades between clients. If
repeated patterns of cross trades are noted between the
same group of clients, intermediaries should ascertain
the reasons for these cross trades and assess whether
these transactions are part of an improper arrangement
to manipulate prices or voting results in general
meetings of listed companies, or to conceal the actual
shareholding in a listed company to evade regulatory
requirements.

J M

(b) Transfer of stocks: Intermediaries should conduct
appropriate enquiries and evaluate whether there is any
cause for suspicion if:

(i) there are transfers of stocks through bought and sold
notes between parties that do not appear to be
commonly controlled or have an apparent relationship,
especially when transactions do not appear to be on a
normal commercial basis; and

(i) there are transfers of large amount of stocks of a
listed company from Client A to Client B following the
announcement of a major corporate action by the listed
company and before the book close date, and a
subsequent request by Client B to vote in relation to the
said corporate action.

To the extent that any suspicions cannot be dispelled
through enquiries, senior management approval must
be sought (and any approval with the corresponding
reasons documented) before effecting any transactions.
Senior management should also consider whether it is
necessary to terminate the relevant client accounts.
Intermediaries should report suspicious transactions to
the SFC in a timely manner, as required under
paragraph 12.5(f) of the Code of Conduct, to the Joint
Financial Intelligence Unit, or to both.

Cautionary statement

The SFC wishes to reiterate that it does not tolerate any
form of market or corporate misconduct.

To protect investors and maintain the integrity of the
markets, the Intermediaries Supervision Department will
continue to look for signs that may suggest dubious
“nominee” and “warehousing” arrangements in the
course of SFC's supervisory reviews (covering both
onsite inspections as well as offsite monitoring work). All
material issues and deficiencies identified as well as
Manager in Charge responsibilities in this regard will be
investigated. These will include situations where there is
reason to suspect that intermediaries and their senior
management have knowingly facilitated such
arrangements as well as situations where it appears that
they have failed to detect and act on any red flags,
including inadequate systems and controls.

The SFC will not hesitate to initiate criminal or other
proceedings and impose disciplinary penalties where it
establishes any failings on the part of intermediaries,
including suspension or revocation of a license or a
registration, as well as fines on intermediaries and
senior management.
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Hong Kong Securities and Futures Commission
Froze the Assets of An Unnamed Chairman of a
Listed Company on Suspicion of Fraud

On September 28, 2018, the Hong Kong Gazette

published a Government Notice that the Hong Kong
Securities and Futures Commission (SFC) has
exercised the powers conferred by sections 204 and 205
of the Securities and Futures Ordinance (SFO) on
September 17, 2018 to serve Notices on Kingston
Securities Limited, Satinu Markets Limited and HSBC
Broking Securities (Asia) Limited (collectively, Specified
Corporations) to prohibit them from disposing of or
dealing with, assisting, counselling or procuring another
person to dispose of or deal with in respect of all
accounts of which a particular person is a beneficiary.

The view of the SFC, as set out in the Statement of
Reasons, are summarised at the following:

1. According to the current findings from SFC's
investigation, it is suspected that a particular person
(who is a beneficiary of various accounts with the
Specified Corporations) (the Person) orchestrated
fraudulent schemes by colluding with certain personnel
of the management of a listed company and/or its
subsidiaries (the Group) in 2 suspicious transactions
stemming from a loan facility indirectly granted to the
Person by the listed company.

2. In relation to the first transaction, it is reasonably
suspected that the Person might have colluded with
persons within the management of the Group to engage
ina scheme to defraud the Group by procuring the
listed company’s subsidiary to purchase from the
Person’s wholly owned company, shares of another
listed company on terms which were unfavorable to
the purchaser and inconsistent with the purported
underlying purpose of the transaction. It is reasonably
suspected that the true purpose was to enable the
Person to profit from the transaction at the expense of
the Group.

3. In relation to the second transaction, it is reasonably
suspected that the Person colluded with persons within
the management of the Group to enable him to sell, via
his wholly owned company, a substantial interest in
another non-listed company to certain funds subscribed
by the Group at a significant overvalue, defrauding the
Group to make significant profits for himself to the
detriment of the Group.

4. In view of the foregoing, the Person and/or persons
connected with him might have committed the offence
of fraud or deception involving securities under section
300 of the SFO.

5. The SFC is of the view that the Group through these

suspicious acquisitions might have suffered aggregate
losses of approximately HK$10.17 billion. If the Person
and/or any person connected with him is found liable
under any of the provisions of the SFO specified above,
he/she may be ordered to take such steps as the Court
of First Instance may direct, including steps to restore
the parties to any transaction to the position in which
they were before the transaction was entered into or to
compensate these victims under section 213 of the SFO.

6. The Person has securities and cash at the Specified
Corporations with an estimated value totaling HK$4.64
billion. The SEC believes that it is necessary to prevent
the Person and/or persons connected with them from
operating and dealing with the accounts and to preserve
the assets in the accounts pending further investigation,
including fund tracing.

7. The Person is the Chairman of a listed company. The
company purportedly lost contact with the Person and
recent news reports appear to indicate that the Person
might be abroad or under investigation in the PRC as a
suspect in a corruption case. In those circumstances, a
risk of dissipation of assets by the Person has arisen.

8. The SEC considers it desirable in the interest of the
investing public and in the public interest to impose on
the Specified Corporations the prohibitions and the
requirements set out in the Notices issued by the SEC.
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Hong Kong Securities and Futures Commission and
the Financial Conduct Authority of the United
Kingdom Sign Memorandum of Understanding on
United Kingdom-Hong Kong Mutual Recognition of
Funds

On October 8, 2018, the Securities and Futures
Commission (SFC) and the Financial Conduct Authority
of the United Kingdom (FCA) have entered into a
Memorandum of Understanding on Mutual Recognition
of Funds (MoU), which will allow eligible Hong Kong
public funds and United Kingdom retail funds to be
distributed in each other’s market through a streamlined
process.

The MoU also establishes a framework for exchange of
information, regular dialogue as well as regulatory
cooperation in relation to the cross-border offering of
eligible Hong Kong public funds and United Kingdom
retail funds.

SFC said that this new cooperation framework with the
FCA will not only bring benefit to the asset management
industries in the United Kingdom and Hong Kong, but
also offer investors in both markets with more
investment choices. Equally important, expanding the
mutual recognition of funds framework is consistent with
the strategic goal of positioning Hong Kong as an
international asset management center. SFC looks
forward to working closely with the FCA under these
strengthened regulatory ties.

FCA said that they are very pleased to have agreed this
framework, which paves the way to offering consumers
greater choice and diversification in their investments. It
reflects the United Kingdom’s commitment to open
financial markets supported by effective regulation
which delivers equivalent outcomes. FCA will continue
to work closely with the SFC, both in connection with
cross-border fund offerings and in wider areas of mutual
benefit.

BERIISRBRESEASSRESHTHITAKER
RRESERESHINRAEEIIES

2018FF10B8H, I RRESKEZRE(ELES)S
KESHTHHALERFEESER)SEET —HXTE
HNRHINIEREERE SR ATERENEELSH
ESRREZTEESBENHLMER ANATHEE.

ETETRERHEENAABEBNFESRRETE
ESRUFEEEH BB EEESENESR.

LERRT RERESERITZNHEEERARE
FBEMLH R~ EEN, AWM HHORAZFRMAE
ZRAEE, AFERNE FREAEEEIARTER 5
AEEBEMNAERE - EEPONRENE BT
EESHESRESERAEF NNEERRATRIEER
EEE.

RESERRT | FESNERZNDEIFEIARIIML,
IDERERERE 2 EZTUMREER. ERK
MREEEFNNEEREEBNEIRNTR TENX
FAMemMTH. REEERKSRBERRESHE UE
SEEEZNEEER #ESITERRREE.
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U.S. Securities and Exchange Commission Obtains
Final Judgment Against Former Nomura Securities
International's  Residential Mortgage Backed
Securities Trading Supervisor

On October 10, 2018, the US Securities and Exchange
Commission (SEC) announced that a final judgment was
obtained on October 3, 2018 against Ross B. Shapiro,
the former head of the residential mortgage backed
securities (RMBS) trading desk at Nomura Securities
International (Nomura) in New York, in an action alleging
fraud in trading mortgage-backed securities.

The SEC complaint, filed on September 8, 2015, alleges
that Shapiro made misrepresentations and omitted
material information to investors in order to illicitly
generate additional revenue for Nomura's RMBS desk.
Shapiro allegedly misrepresented the bids and offers
provided to Nomura for RMBS, the prices at which
Nomura bought and sold RMBS, and the spreads the
firm earned for intermediating trades. Customers sought
and relied on market price information from these
traders because the market for RMBS is opaque and
accurate price information is difficult to determine. In
addition, the SEC alleged that Shapiro coached and
directed other traders to engage in similar misconduct.

The SEC's complaint charged Shapiro with violations of
Section 10(b) of the Securities and Exchange Act of
1934 and Rule 10b-5 thereunder, and Section 17(a) of
the Securities Act of 1933. The final judgment
permanently enjoins Shapiro from violating these
antifraud provisions of the federal securities laws and
orders Shapiro to pay a $200,000 civil penalty.

The SEC issued an administrative order barring Shapiro
from associating with any broker-dealer or investment
adviser and participating in any offering of a penny stock,
with a right to reapply for securities industry licenses
after two years. Shapiro consented to the entry of the
final judgment and administrative order against him
without admitting or denying the charges.
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Source &:
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Elon Musk Settles U.S. Securities and Exchange
Commission Fraud Charges; Tesla Charged with
and Resolves Securities Law Charge

On September 29, 2018, the U.S. Securities and
Exchange Commission (SEC) announced that Elon
Musk (Musk), Chief Executive Officer and Chairman of
Silicon Valley-based Tesla, Inc. (Tesla), has agreed to
settle the securities fraud charge brought by the SEC
against him. The SEC also charged Tesla with failing to
have required disclosure controls and procedures
relating to Musk’s tweets, a charge that Tesla has
agreed to settle. The settlements, which are subject to
court approval, will result in comprehensive corporate
governance and other reforms at Tesla — including
Musk’s removal as Chairman of the Tesla board — and
the payment by Musk and Tesla of financial penalties.

According to the SEC’s complaint against him, Musk
tweeted on August 7, 2018 that he could take Tesla
private at US$420 per share — a substantial premium to
its trading price at the time — that funding for the
transaction had been secured, and that the only
remaining uncertainty was a shareholder vote. The
SEC’s complaint alleged that, in truth, Musk knew that
the potential transaction was uncertain and subject to
numerous contingencies. Musk had not discussed
specific deal terms, including price, with any potential
financing partners, and his statements about the
possible transaction lacked an adequate basis in fact.
According to the SEC’s complaint, Musk’s misleading
tweets caused Tesla’s stock price to jump by over six
percent on August 7 and led to significant market
disruption.
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According to the SEC’s complaint against Tesla, despite
notifying the market in 2013 that it intended to use
Musk’s Twitter account as a means of announcing
material information about Tesla and encouraging
investors to review Musk’'s tweets, Tesla had no
disclosure controls or procedures in place to determine
whether Musk’s tweets contained information required
to be disclosed in Tesla's SEC filings. Nor did it have
sufficient processes in place to that Musk’s tweets were
accurate or complete.

Musk and Tesla have agreed to settle the charges
against them without admitting or denying the SEC’s
allegations. Among other relief, the settlements require
that:

e Musk will step down as Tesla’'s Chairman and be
replaced by an independent Chairman. Musk will be
ineligible to be re-elected Chairman for three years;

» Tesla will appoint a total of two new independent
directors to its board,;

» Tesla will establish a new committee of independent
directors and put in place additional controls and
procedures to oversee Musk’s communications;

* Musk and Tesla will each pay a separate US$20 million
penalty. The US$40 milion in penalties will be
distributed to harmed investors under a court- approved
process.

SEC said that the total package of remedies and relief
announced are specifically designed to address the
misconduct at issue by strengthening Tesla’s corporate
governance and oversight in order to protect investors.
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China’s Ministry of Finance Issues Renminbi
Sovereign Bonds through Central Moneymarkets
Unit of Hong Kong Monetary Authority

On October 3, 2018, the Hong Kong Monetary Authority
(HKMA) announced that the Ministry of Finance of the
People’s Republic of China (Ministry of Finance) will
issue Renminbi Sovereign Bonds through HKMA's
Central Moneymarkets Unit.

Atender of the additional 2020 bonds and the additional
2023 bonds (together, Additional Bonds) of the Central
People’s Government will be held on October 10, 2018,
for settlement on October 12, 2018.
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A total of RMB3 billion additional 2020 bonds and
RMBL1.5 billion additional 2023 bonds will be made
available for competitive tender on a price-bid basis by
any qualified Central Moneymarkets Unit (CMU)
members through the CMU BID. Upon issuance, the
Additional 2020 Bonds will be consolidated and form a
single series with the original 2020 bonds (2020 Bonds)
and the additional 2023 bonds will be consolidated and
form a single series with the original 2023 bonds (2023
Bonds, and together with the 2020 Bonds, the Bonds).
The 2020 Bonds bear interest at 3.65 per cent. per
annum. The 2023 Bonds bear interest at 3.80 per cent.
per annum. The 2020 Bonds and the 2023 Bonds will
mature in 2020 and 2023, respectively, on the last
interest payment date of the relevant series of Bonds.
Each series of Additional Bonds will be issued at the
uniform issue price i.e. the lowest accepted price of the
successful competitive tender bids for the relevant
series, plus accrued interest.

The Ministry of Finance will tender the Additional Bonds
through the CMU BID. The tender and settlement of the
Additional Bonds will be governed by the Tender
Information Memorandum and the Applicable Terms and
Conditions of CMU BID issued by the HKMA as the
system administrator and service provider of the CMU
BID, as amended from time to time, the CMU Operating
Procedures and other relevant CMU rules (subject to
any amendments under the Tender Information
Memorandum).
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U.S. Securities and Exchange Commission Charges
Stryker Corporation A Second Time for Foreign
Corrupt Practices Act Violations

On September 28, 2018, the US Securities and
Exchange Commission (SEC) charged Stryker Corp.
(Stryker) with violating the books and records and
internal accounting controls provisions of the Foreign
Corrupt Practices Act (FCPA), the second time the SEC
has brought an FCPA action against the Michigan-based
medical device company.

Stryker agreed to settle the charges and pay a US$7.8
million penalty. The SEC’s order found that Stryker’s
internal accounting controls were not sufficient to detect
the risk of improper payments in sales of Stryker
products in India, China, and Kuwait, and that Stryker’s
India subsidiary failed to maintain complete and
accurate books and records.

In October 2013, Stryker settled charges of FCPA
violations and was required to pay a US$3.5 million
penalty plus more than $7.5 million in disgorgement of
ill-gotten gains and more than $2.2 million in interest.

Without admitting or denying the SEC'’s findings, Stryker
consented to the entry of an order requiring the company
to cease and desist from committing violations of the
books and records and internal accounting controls
provisions of the FCPA and pay a US$7.8 million penalty.
Stryker also must now retain an independent
compliance consultant to review and evaluate its internal
controls, record-keeping, and anti-corruption policies
and procedures relating to use of dealers, agents,
distributors, sub-distributors, and other such third parties
that sell on behalf of Stryker.
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Credit Suisse Securities (USA) LLC Agrees to Pay
US$10 Million to Settle U.S. Securities and Exchange
Commission's Charges Related to Handling of Retail
Customer Orders

On September 28, 2018, the U.S. Securities and
Exchange Commission (SEC) announced that Credit
Suisse Securities (USA) LLC (Credit Suisse) has agreed
to settle charges brought by the SEC and the Office of
the New York Attorney General (NYAG) regarding
material misrepresentations and omissions made in
connection with its now-closed Retail Execution
Services (RES) business’ handling of certain customer
orders. The settlements require Credit Suisse to pay
US$5 million to the SEC and US$5 million to the NYAG
for a total of US$10 million.

According to the SEC’s order, Credit Suisse created the
RES desk to execute orders for other broker-dealers that
handle order flow on behalf of retail investors. The SEC’s
order finds that although RES promoted its access to
dark pool liquidity to customers, the firm executed an
exceedingly minimal number of held orders — orders that
must be executed immediately at the current market
price —in dark pools from September 2011 to December
2012.

The SEC's order also finds that although Credit Suisse
touted “robust” and “enhanced” price improvement on
orders, RES’s computer code treated orders for which
execution quality is required to be publicly reported

differently from orders for which execution quality is not
publicly reported. The SEC's order finds that from mid-
2011 to March 2015, retail customers did not receive any
price improvement from RES on their non-reportable
orders, which Credit Suisse failed to disclose.

The SEC'’s order also finds that for these non-reportable
orders, RES disproportionately used a routing tactic that
generally caused market impact and resulted in less
favorable execution prices for customers, despite
claiming to benefit RES’s customers. The use of this
routing tactic provided RES an opportunity to profit from
its execution of the final portions of those customer
orders internally.

The SEC’s order finds that Credit Suisse negligently
violated Section 17(a)(2) of the Securities Act. In
addition to imposing the penalty, the SEC's order
censures Credit Suisse and requires that it cease and
desist from further violations. Credit Suisse consented
to the SEC’s order without admitting or denying the
findings.

SEC said that market makers that handle retail orders
must be transparent with their customers about how
orders will be executed and how the market maker will
profit from their customers’ trades.
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Singapore Exchange Launches New FTSE ST
Singapore Shariah Index

On October 5, 2018, Singapore Exchange (SGX)
announced that FTSE Russell, the global index, data
and analytics provider, has launched a new Shariah-
compliant index tracking companies listed on SGX. The
FTSE ST Singapore Shariah Index (Shariah Index) has
been designed to track Shariah-compliant companies
listed on SGX and can used as the basis of investment
products. Independent screening is carried out by
Yasaar Ltd (Yasaar), an organization with a global
network of expert Shariah scholars. The indexes have
been certified as Shariah-compliant through the issue of
a Fatwa by Yasaar’s principles.

The global Islamic banking and finance industry has
grown over the years to have more than US$2 trillion in
total assets as at end of 2017. This growth has been
accompanied by a need for appropriate asset
management tools, including benchmark equity indexes
that are Shariah-compliant.

Using the FTSE ST All-Share Index as a base universe,
constituents are screened against a clear set of Shariah
principles to create a robust Shariah-compliant index for
the Singapore market. At launch, there are 48
constituents in the Shariah Index.

SGX said that the Shariah Index will serve as a
benchmark for Shariah-compliant funds looking to invest
in Singapore, and potentially pave the way for creation
of other Shariah-compliant products.
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Source EjE:
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Hong Kong Insurance Authority Consults on
Proposed Guidelines on (i) “Fit and Proper” Criteria
and (ii) Continuing Professional Development
Requirements for Licensed Insurance
Intermediaries

On September 28, 2018, the Insurance Authority (I1A)
launched a two-month public consultation on drafts of
the (i) Guideline on “Fit and Proper” Criteria for Licensed
Insurance Intermediaries under the Insurance
Ordinance (Cap. 41) (F&P Guideline), and (ii) Guideline
on Continuing Professional Development for Licensed
Insurance Intermediaries (CPD  Guideline) in
preparation for commencement of the new regulatory
regime for insurance intermediaries.

New Regulatory Regime

It is planned that in mid-2019, the IA will take over the
regulation of insurance intermediaries from the three
Self-Regulatory  Organizations (SROs), namely
Insurance Agents Registration Board, Hong Kong
Confederation of Insurance Brokers and Professional
Insurance Brokers Association. Under the new regime,
a person will require a license granted by the 1A to carry
on regulated activities. A person must be fit and proper
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in order to be licensed and this requirement is ongoing.

The draft F&P Guideline outlines the key criteria and
matters that the IA will normally consider in determining
whether a person is fit and proper. These criteria can be
broadly grouped into three categories:

(i) education, qualifications or experience of the person;

(ii) reputation, character, reliability and integrity of the
person; and

(iii) the person’s financial status or solvency.

The draft CPD Guideline aims to standardize, modernize
and update existing CPD requirements applicable to
insurance intermediaries in line with new statutory
requirements.

Major changes to minimum education and CPD
requirements

The two draft guidelines propose certain changes to the
current requirements. Major proposals include setting
minimum education requirements for individuals
licensed under the new regime in order to ensure that
they have the necessary language proficiency and
numerical skills.

An individual licensee should attain Level 2 or above in
five subjects (including Chinese Language or English
Language, and Mathematics) in the Hong Kong Diploma
of Secondary Education Examination. The IA also
proposes to accept a range of professional qualifications
and other education qualifications as an alternative

means of satisfying the minimum education requirement.

In addition, responsible officers of insurance agencies
and broker companies should hold a bachelor’s degree
from a recognized university or tertiary education
institution since they are subject to higher levels of
responsibility under the new regime.

The IA proposes to raise the minimum CPD hours
requirement for individual licensees from 10 hours to 15
hours per annum, of which at least 3 hours must relate
to ethics or regulations. Online or e-learning courses will
be recognized for up to 5 CPD hours. Training courses
offered by organizations, such as the current three
SROs and other regulatory or enforcement bodies, will
be recognized subject to review by the IA.

Transitional Arrangements

Insurance intermediaries who are validly registered with
the SROs immediately before the new regime
commences will automatically be deemed to be
licensees for a transitional period of three years. Chief
executives/responsible officers will also be deemed as
responsible officers under the new regime.

In recognition of the contributions and the value of
longstanding industry practitioners, the IA proposes to
exempt deemed licensees from the proposed minimum
education requirements. The IA also suggests that
deemed licensees with at least 15 years of industry
experience be exempt from the new education
requirements for becoming responsible officers under
the new regime.

IA said that the draft guidelines aim at enhancing the
professional standards of insurance intermediaries to
cater to consumers’ growing needs.

Members of the public are welcome to submit their
comments to the IA on or before 30 November 2018.
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Monetary Authority of Singapore Issues Guidelines
to Facilitate Provision of Digital Advisory Services

On October 8, 2018, the Monetary Authority of
Singapore (MAS) issued the Guidelines on Provision of
Digital Advisory Services (Guidelines), to facilitate the
provision of these services in Singapore. The Guidelines
incorporate feedback from the public consultation as
well as learning points from MAS’ engagements with the
industry.

The Guidelines are applicable to all financial institutions
offering or seeking to offer digital advisory services in
Singapore (digital advisers). Where certain regulatory
requirements or expectations are also applicable to
conventional financial advisers (FAs) which use human
advisers to provide financial advice on investment
products to clients, they are specified in the Guidelines.
Digital advisers (also known as robo-advisers) provide
advice on investment products through direct access to
automated, algorithm-based tools by clients, with limited
or no human adviser interaction. In contrast,
conventional FAs may rely on similar algorithm-based

tools at the back-end to help their representatives advise
and service their clients.

The digital advisory process typically begins with the
client inputting an investment amount and answering a
series of questions on his risk tolerance, investment
objectives and investment time horizon. The digital
adviser then analyses the client's responses using
algorithms and generates a recommended portfolio. If
the client accepts the recommended portfolio, the digital
adviser may relay the client’s trade orders directly to a
brokerage firm for execution. Over time, due to market
movements, the client’'s portfolio may deviate from its
original recommended asset allocation. When this
happens, the digital adviser will adjust the client's
investments to maintain the target asset allocation
(rebalancing). This rebalancing of portfolios is typically
automated and performed periodically.

The Guidelines will improve clarity on how existing rules
apply in the context of digital advisory services. To make
it easier for entities offering digital advisory services to
operate in Singapore, the Guidelines also set out
refinements in the licensing and business conduct
requirements under the Securities and Futures Act (SFA)
and Financial Advisers Act (FAA) as follows:

a. Digital advisers that seek to offer fund management
services to retail investors will be eligible for licensing
even if they do not meet the SFA corporate track record
requirements, provided they meet other specified
safeguards. These safeguards include:

(i) having board and senior management members with
relevant experience in fund management and
technology;

(ii) offering portfolios that comprise only non-complex
collective investment schemes (CIS); and

(i) undertaking an independent audit of the digital
advisory business at the end of the first year of
operations.

b. Digital advisers will be exempted from the FAA
requirement to collect the full suite of information on the
financial circumstances of a client, such as income and
financial commitments. This is on the condition that they
put in place measures to mitigate the risks of providing
unsuitable investment recommendations due to limited
client information. Examples of mitigating controls
include fact-finding questionnaires to identify and
decline the onboarding of clients who are clearly not
suitable for the digital advisers’ product offerings.

c. Digital advisers that operate as financial advisers will

be allowed to pass their clients’ trade orders to
brokerage firms for execution, and re-balance their
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clients’ portfolios in CIS, without the need for an
additional capital markets services (CMS) license under
the SFA.

MAS explains that digital advisers are exempted from
the need to hold a CMS license for dealing in capital
markets products if they merely assist to pass on clients’
buy or sell orders to brokerage firms for execution,
provided that such dealing is incidental to their financial
advisory activities which is referred as  Dealing
Exemption.

MAS also recognizes that there are merits to exempt
digital advisers from holding a CMS license in fund
management to carry out rebalancing activities for
portfolios that comprise solely of listed and unlisted CIS
which is referred to Fund Management Exemption.
Portfolio rebalancing is considered incidental to the
advice provided where it is solely for the purpose of
aligning the portfolio back to its last recommended
allocation as agreed or chosen by the client, and there
is no change to the constituents of the portfolio. The
scope of the Fund Management Exemption is limited to
CIS as rebalancing of portfolios comprising individual
securities requires FAs to advise clients on which
securities to invest in, and the client’s consent should be
obtained for this purpose.

While MAS is making it easier for digital advisers to set
up in Singapore, the business model carries unique risks,
such as faulty algorithms and cyber threats. To mitigate
such risks, the Guidelines set out MAS’ expectations for
digital advisers to establish robust frameworks to govern
and supervise their algorithms, as well as to manage
technology and cyber risks.

MAS said that it is refining its regulatory framework to
support innovation in financial advisory services while
maintaining adequate safeguards to protect investors’
interests. The Guidelines will facilitate new online
business models to provide investors with more options
to access investment advice.
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http://www.mas.gov.sg/News-and-Publications/Media-
Releases/2018/MAS-Issues-Guidelines-to-Facilitate-
Provision-of-Digital-Advisory-Services.aspx

Monetary Authority of Singapore's Cyber Security
Advisory Panel Proposes Ways to Enhance
Financial Sector Cyber Resilience

On October 2, 2018, the Cyber Security Advisory Panel
(CSAP) of the Monetary Authority of Singapore (MAS)
provided insights and suggestions on how Singapore’s
financial sector can harness the benefits of new
technologies while remaining cyber resilient. At its
second annual meeting, the international panel also

provided advice on MAS’ own cyber resilience strategies.

CSAP members shared their views on the growing
adoption of new technologies, emerging user
authentication methods for online financial services, and
the use of open application programming interfaces
(APIs) by financial institutions (FIs). They also discussed
MAS’ roadmap on initiatives to expand its cyber
intelligence coverage, reinforce protection capabilities,
reduce time to recover from incidents, and develop
cyber security talent.

The key issues discussed include:

1. Public Cloud Services — Fls are increasingly using
public cloud services for cost savings, system scalability,
and speed to market. CSAP members suggested that
small and medium sized Fls, given their limited
resources and capabilities, can improve their

cybersecurity posture by using reputable cloud solution
providers that have strong cybersecurity capabilities.

2. CSAP members acknowledged concerns about
concentration risks arising from a growing number of
financial services relying on a limited pool of cloud
service providers. In particular, FIs should implement
measures to secure data stored on the cloud and their
network connections to the cloud service provider.
Members also said that cloud service providers should
provide greater transparency to their customers on how
they implement security measures to protect their
systems and information.

3. APIs —Fls are actively making their APIs available to
third parties such as service providers and business
partners to enrich the quality and customization of their
financial services. As APIs expose Fls to higher risks of
cyber threat, CSAP members proposed measures which
FIs may adopt when embarking on their open API
journey. These measures include performing risk
assessment of the third parties using their APIs and
monitoring activities related to API services for
suspicious events.

4. The CSAP met representatives from the Standing
Committee on Cyber Security from The Association
of Banks in Singapore, The Life Insurance Association
Singapore, and The General Insurance Association of
Singapore. The industry associations had candid
exchanges with the panel on the benefits that Fls can
reap from employing artificial intelligence and
machine learning to augment their cyber defense
capabilities.

The CSAP also highlighted the usefulness of identifying
vulnerabilities through bug bounty programs and “red-
teaming”, and recommended Fls to consider adopting
these as part of their security testing frameworks.
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Source j&:
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Proposes-Ways-to-Enhance-Financial-Sector-Cyber-
Resilience.aspx

Financial Conduct Authority of the United Kingdom
Fines Tesco Bank £16.4m for Failures in 2016 Cyber
Attack

On October 1, 2018, the UK Financial Conduct Authority
of the United Kingdom (FCA) has fined Tesco Personal
Finance plc (Tesco Bank) £16,400,000 (after being
granted 30% credit for mitigation) for failing to exercise
due skill, care and diligence in protecting its personal
current account holders against a cyber attack. The
cyber attack took place in November 2016.

Cyber attackers exploited deficiencies in Tesco Bank’s
design of its debit card, its financial crime controls and
in its Financial Crime Operations Team to carry out the

attack. Those deficiencies left Tesco Bank’s personal
current account holders vulnerable to a largely avoidable
incident that occurred over 48 hours and which netted
the cyber attackers £2.26m.

Principle 2 of Principles for Business requires a firm to
conduct its business with due skill, care and diligence.
Tesco Bank is in the business of banking and
fundamental to that business is protecting its customers
from financial crime.

The FCA found that Tesco Bank breached Principle 2
because it failed to exercise due skill, care and diligence
to:

1. Design and distribute its debit card.

2. Configure specific authentication and fraud detection
rules.

3. Take appropriate action to prevent the foreseeable
risk of fraud.

4. Respond to the November 2016 cyber attack with
sufficient rigor, skill and urgency.

Following the attack, Tesco Bank immediately put in
place a comprehensive redress program and devoted
significant resources to improving the deficiencies that
left the bank vulnerable to the attack and instituted a
comprehensive review of its financial crime controls. It
has made significant improvements both to enhance its
financial crime systems and controls and the skills of the
individuals who operate them.

FCA said that banks must ensure that their financial
crime systems and the individuals who design and
operate them work to substantially reduce the risk of
such attacks occurring in the first place. The standard is
one of resilience, reducing the risk of a successful cyber
attack occurring in the first place, not only reacting to an
attack.
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Highlights of the Speech by Mr. Fang Xinghai, Vice
Chairman of China Securities Regulatory
Commission, at the FTSE Russell 2018 China A
Share Evaluation Results Press Release and
Seminar

In a speech at FTSE Russell 2018 China A Share
Evaluation Results Press Release and Seminar held on
September 28, 2018 at Shanghai by Mr. Fang Xinghai
(Fang), Vice Chairman of China Securities Regulatory
Commission (CSRC), he outlined the issues relating to
China's opening up of the capital market. Some key
issues of the speech are summarized as follows:

A shares were officially included in the FTSE Global
Equity Index Series (FTSE GEIS) on September 28,
2018. This is another milestone in the
internationalization of China's capital market, an event
that facilitates further introduction of long-term overseas
funds into China, and that improves the structure of A
Share investors, and further elevates the
internationalization level and resource allocation
efficiency of the A Share market. The CSRC has always

welcomed and supported the A Shares’ inclusion in the
FTSE GEIS. FTSE Russell has done a lot of fruitful work.
The two sides maintained regular communication and
contacts, gradually increased their efforts and improved
their work, and achieved a series of work results. On the
basis of the preliminary work, the CSRC puts forward
that the inclusion of A Shares into the FTSE GEIS is an
important task for the further opening up of the capital
market, and continuously promotes relevant works. The
announcement of FTSE Russell to include A Shares in
its index came out of efforts of various parties, and was
in line with the expectations of all parties.

The CSRC have conscientiously implemented the spirit
of the important speech by President Xi Jinping at the
Boao Forum for Asia on the expansion of the financial
industry and the opening of the market, and the
decision-making and deployment of the Party Central
Committee and the State Council; it vigorously promoted
the opening of the capital market, and substantially
increased the daily turnover volume of the Shanghai-
Hong Kong Stock Connect and Shenzhen-Hong Kong
Stock Connect. The Shanghai Stock Exchange and the
Shenzhen Stock Exchange continue to improve the
trading suspension and resumption system and the late
day trading mechanism. Ever since this year, the overall
net inflow of foreign capital into A Shares has reached
230 billion yuan. This intensively reflects the long-term
optimism of foreign investors on China's economic base,
stable operation, timely risk prevention and control, and
full confidence in the prospects of China’s accelerating
the transformation of economics’ new and old kinetic
energy, continuous improvement of quality, and stable
development of the capital market.

Fang has recently met with many international
institutional investors, who energetically support FTSE
Russell's inclusion of A Shares, for they focus on the
long-term development potential of China's economy
and the long-term performance of A Shares over the
short-term performance of the market. CSRC welcomes
these long-term investors to participate in the A-share
market, and CSRC believes that the inclusion of the A
Shares into the FTSE GEIS will strongly promote this
process. China is a country with a high savings rate.
China does not lack funds, nor do China’s stock markets.
However, China’s stock markets lack stable long-term
funds, funds that do not fluctuate significantly depending
on the financial performance of each year. CSRC will
certainly achieve the goal of long-term investment funds
dominating China’s stock markets. FTSE's decision has
narrowed CSRC's distance from this goal.

In the next step, CSRC will revolve around the main line
of serving the real economy, unswervingly, proactively,
steadily and orderly to promote the opening up of the
capital market, continuously improve the quality and
international influence of China's capital market, and
maintain the healthy and stable development of China's
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capital market. On the one hand, CSRC will
conscientiously study and solve the concerns and needs
of overseas investors, continuously improve the cross-
border trading system, optimize the interconnection and
interoperability mechanism, and complete the revision of
the Qualified Foreign Institutional Investor system rules
with relevant departments so as to facilitate the
expansion of allocation of long-term overseas funds
towards A Shares.

CSRC will accelerate the launch of measures that
facilitate foreign institutional investors to use domestic
financial futures and other hedging instruments, and
gradually meet the needs of institutional investors in risk
management. On the other hand, according to the
development of China's capital market and the need for
opening up, CSRC will coordinate the reform of the basic
system of capital markets such as trading suspension
and resumption, information disclosure, and transaction
settlement, and continuously promote the integration of
China's capital market with international best practices.

This year marks the 40th anniversary of Reform and
Opening Up and is the new starting point for the reform
and opening up journey. Just like the great waves of the
Money River, a new round of reform and opening up will
definitely push China’s economy to a new peak.
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Source Ej&:
http://www.szse.cn/main/en/AboutSZSE/SZSENews/SZSENe
ws/39780467.shtml

Information in this update is for general reference only
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	香港证券及期货事务监察委员会副行政总裁及中介机构部执行董事梁凤仪女士就如何打击资本市场的失当行为于2018 年 Refinitiv 泛亚监管峰会上发表的主题演说重点
	香港证券及期货事务监察委员会(证监会)副行政总裁及中介机构部执行董事梁凤仪女士在2018年10月9日于2018 年 Refinitiv 泛亚监管峰会发表题为《如何打击资本市场的失当行为》的演说 。演讲的重点摘要如下：
	Hong Kong Securities and Futures Commission Froze the Assets of An Unnamed Chairman of a Listed Company on Suspicion of Fraud
	一未具名的上市公司董事会主席因涉嫌欺诈而遭香港证券及期货事务监察委员会冻结其资产
	美国证券交易委员会对前野村证券国际的住宅按揭抵押证券前交易主管获取最终判决
	伊隆 马斯克就欺诈指控与美国证券交易委员会达成和解; 特斯拉公司被控告并就违反证券法指控达成和解
	China’s Ministry of Finance Issues Renminbi Sovereign Bonds through Central Moneymarkets Unit of Hong Kong Monetary Authority
	美国证券交易委员会指控Stryker公司第二次违反《反海外腐败法》

	Credit Suisse Securities (USA) LLC Agrees to Pay US$10 Million to Settle U.S. Securities and Exchange Commission's Charges Related to Handling of Retail Customer Orders
	瑞士信贷证券(美国)有限责任公司同意支付1000万美元就相关处理零售客户订单的指控与美国证券交易委员会达成和解

	Hong Kong Insurance Authority Consults on Proposed Guidelines on (i) “Fit and Proper” Criteria and (ii) Continuing Professional Development Requirements for Licensed Insurance Intermediaries
	香港保险业监管局就持牌保险中介人(i)「适当人选」准则及(ii) 持续专业培训要求的建议指引进行谘询
	英国金融市场行为监管局(英国金监局)于2018年10月1日对特易购个人理财公司( 特易购银行)在保护个人往来账户持有人免受网络攻击方面未能采取应有的谨慎, 技巧及勤勉尽责, 而被处以1640万英镑罚款(获得30％的罚款优惠之后)。 网络攻击发生在2016年11月。

	中国证券监督管理委员会副主席方星海先生在富时罗素2018年中国A股评估结果新闻发布暨研讨会的演讲重点
	中国证券监督管理委员会(中证监)副主席方星海先生(方先生), 在2018年9月28日于富时罗素在上海举办2018年中国A股评估结果新闻发布暨研讨会的演讲中; 概述有关中国资本市场的开放问题。演讲的主要内容摘要如下：

