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Takeovers Executive of Hong Kong Securities and
Futures Commission Publishes New Practice Note
24 on the Appointment of Receivers and Liquidators
and When to Commence Offer Periods

On November 18, 2022, the Takeovers Executive of the
Securities and Futures Commission of Hong Kong (SFC)
published a new Practice Note 24 (PN 24) regarding the
commencement of offer period upon appointment of a
receiver or liquidator.

Takeovers Bulletin No. 52: commencement of offer
period upon receiver or liquidator taking control of the
controlling stake

The SFC noted a number of cases where lenders
enforced security over controlling stakes in listed
companies. In some cases, relevant parties overlooked
possible implications by the Code on Takeovers and
Mergers (Takeovers Code). In Takeovers Bulletin No. 52
issued in March 2020, the SFC pointed out that where
an independent receiver or liquidator is appointed over
a controlling interest in a Hong Kong public company (i.e.
30% or more of the voting rights), this will give rise to a
possible offer on the expectation that the receiver or
liguidator would act swiftly to sell the shares. Therefore,
an offer period will commence as soon as the
independent receiver or liquidator takes control of 30%
or more of the voting rights of a company. An
announcement under Rule 3.7 of the Takeovers Code is
also expected to be published when this happens.

Subsequent observations by the Executive

After the publication of Takeovers Bulletin No. 52, the
Executive has observed that there are a number of
cases where there had been little, if any, developments
for over two years since the appointment of the relevant
receiver or liquidator, in contrast to the expectation that
the secured assets would be disposed of shortly after
the appointment. In many instances, the relevant
receiver or liquidator may not be actively seeking or
negotiating with a potential purchaser which could be
due to market factors or a lack of interest in the relevant
assets. In other instances, there may be settlement talks
between the lender and the borrower.

Under the Takeovers Code, offeree companies are
subject to a range of restrictions (such as the rules
relating to frustrating actions) to their normal operations
and additional compliance requirements (such as
reporting on profit forecasts) during an offer period. A
prolonged offer period with no substantive
developments on a possible offer, and no real prospect
of an offer, while subjecting the offeree companies to
such restrictions and obligations may be unduly
burdensome on the offeree company and may not be in
the best interests of its shareholders.

Clarification by PN24

In view of the above observations, the Executive
considers inappropriate to keep an offer period open or
to commence an offer period when there is unlikely to be
an imminent offer. There may also be possible false
market concerns for an offeree company to be in an offer
period when, in reality, there is unlikely to be an
imminent offer.

In PN 24, the SFC clarified that the Executive will no
longer expect an offer period to commence upon the
appointment of a receiver or liquidator even if this may
result in a possible change of control unless the receiver
or liquidator indicates that: (i) it is actively looking for a
potential purchaser for the controlling stake; or (ii) it is
already in discussion with a potential purchaser over the
controlling stake.

An offeree company should make appropriate enquiries
with the receiver or liquidator and submit a draft Rule 3.7
announcement to the Executive for vetting if the case
falls under (i) or (ii) above. In the draft announcement,
the offeree company should disclose the appointment of
a receiver or liquidator and the reason(s) for
commencing an offer period. Following the
commencement of the offer period, the offeree company
will be required to publish monthly update
announcements in line with existing practice and as
required under Rule 3.7.

In cases where the appointment of a receiver or
liquidator did not initially result in the commencement of
an offer period, the receiver or liquidator and any future
potential purchaser should take all necessary steps to
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maintain confidentiality of information relating to a
possible offer (such as, negotiations on the disposal of
the controlling stake) and to ensure there is no leakage
of such information. An offer period would only
commence upon the issue of a Rule 3.5 firm intention
announcement or a Rule 3.7 “talks” announcement
which should only be made if an obligation to issue an
announcement under Rule 3.1, Rule 3.2 or Rule 3.3
arises (for example, where there is a rumour or
speculation about a possible offer or an undue
movement in share price). This treatment is analogous
to the Executive's approach to talks between a
controlling shareholder and a potential purchaser over
the sale of a controlling stake and the same principles
would apply.

The parties should note that they are still subject to
disclosure obligations of inside information under Part
XIVA of the Securities and Futures Ordinance.

Remarks

As observed by the SFC, it often takes a long time for a
receiver or a liquidator to realise the assets of a
company. In some cases, a change of control of an
offeree  company eventually did not happen.
Nonetheless, previously, an offer period would
commence and the offeree company was required to
publish a Rule 3.7 announcement. An offeree company
would be subject to onerous restrictions imposed by the
Takeovers Code during the offer period. This may also
create unrealistic expectation of the shareholders of the
offeree company.

The SFC has therefore adopted a more pragmatic
approach. After the publication of PN 24, an offer period
will not be commenced and Rule 3.7 announcement is
not required even if a receiver or a liquidator is appointed
and takes control of 30% or more of the voting rights of
a company, unless there is an active search for or
discussion with a potential purchaser. This will reduce
the chance of creating false market concerns and may
be more fair, just and reasonable to the offeree company
and its shareholders.
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The Eastern Magistrates’ Court of Hong Kong
Sentenced Mr. Wong King Hoi to Imprisonment for
Obstruction of the Search Operation of the
Securities and Futures Commission — First Such
Imprisonment Case in Hong Kong

On November 10, 2022, the Eastern Magistrates’ Court
of Hong Kong sentenced Mr. Wong King Hoi (Wong) to
two weeks of imprisonment after his conviction of the
offence of obstructing employees of the Securities and
Futures Commission (SFC) in the execution of a search
warrant following a prosecution brought by the SFC.
Wong was ordered to pay the SFC'’s investigation costs.

Under section 382 of the Securities and Futures
Ordinance (SFO), a person who, without reasonable
excuse, obstructs any specified person in the
performance of a function under the SFO commits an
offence and is liable (a) on conviction on indictment to a
fine of HK$1,000,000 and to imprisonment for 2 years;
or (b) on summary conviction to a fine of HK$100,000

and to imprisonment for 6 months. Under the SFO, a
specified person includes the SFC and its employees or
any person appointed to investigate any matter under
section 182(1) of the SFO.

In October 2021, the SFC obtained a search warrant to
search for, seize and remove from Wong’s residence
records and documents relating to the SFC's
investigation into suspected market manipulation of the
shares of a Hong Kong-listed company. When the SFC
executed the search warrant at Wong's residence,
Wong allegedly delayed in giving the SFC search team
access to his residence and attempted to dispose of four
objects including two mobile phones and two notebooks.
Wong was convicted for obstruction of SFC’s search
operation on October 27, 2022.

This is the first case that a person is convicted for
obstructing the SFC’s employees in performance of their
functions empowered under the SFO. The regulators in
Hong Kong have apparently taken a more precision-
based approach towards regulatory enforcement.

Mr. Christopher Wilson, the SFC's Executive Director of
Enforcement said that the sentence sends a strong and
clear message that the obstruction is a significant
impairment to the SFC’s lawful duty. It is a serious
offence if a person who willfully obstructs the SFC
officers to perform their duties and the SFC is
determined to take legal actions against those offenders.

EERRBAZRAGRISRMGESHEERRS
ETHALERIXEAMR - EREREKEERA

F2022F 11 B 108, FBRXPHERFERNAEIULESR
HRESERZRS ([KS) RELER, REEN
g (8]) BIEIESHNERNTHESHEZRL, H
MHIEZERANER, BERGSIMILESNEEEA,

RIE CQESEIAERG) 5 382 &, HIALEERR
RIS BN T HITIZEBIIR TRIIREE, RIEILFE
(@Q—Z&B/AFEFER, TLTK 100 TATEEER
F, O)—LEEHEFER, TLIRI0ABTRE
ERNMA. RI\EZEG, BERALERIIESREER
HARIEEE 182(L)FREEFEEAEEMNA

LR 2021 £ 10 ARGIRES, MAERNEMRRER
F. RBNBESIEESHREETE LHASRMITED
EHpBATAREREERNEREX ., EERE
RNEANMTERESH, RREEMOLESEEN
HNZAR, FHiRELERAYHEERIBFREERR
PAEZILH, ®T 20224 10 B 27 A EHRILES
RETHFERML.



J M L

ﬁ%ﬁ?ﬁklﬁﬁﬁMAMEAE THRE (LR
&A1) RMNAREMFHREHNNR. BENKL
EM%M%H“”%%K&TEM%%%ﬁ%

FTRSZEMPTHHTEETHABELE (M
CWNWWHWBW)%TﬁﬂﬂmﬁﬁﬂﬁﬁWMﬂE,
MEGBHTEESHNTATERBIELSEERRT.
Eﬂkﬁ HSIE RS A GBS RA,E$EFE%ﬁ

IE IS IRORSTIX LeP 5B 5 RBUAE T30,

Source &j&E:
https://apps.sfc.hk/edistributionWeb/gateway/EN/news-and-
announcements/news/doc?refNo=22PR95
https://apps.sfc.hk/edistributionWeb/gateway/EN/news-and-
announcements/news/enforcement-news/doc?refNo=22PR85

The Securities and Futures Commission of Hong
Kong Publicly Criticizes Gold Dragon Worldwide
Asset Management Limited for Breaches of
Takeovers Code

On October 28, 2022, the Securities and Futures
Commission (SFC) of Hong Kong published
announcement that it has publicly criticized Gold Dragon
Worldwide Asset Management Limited (Gold Dragon)
for its failure to disclose dealings in the shares of
Shanghai Dongzheng Automotive Finance Co., Limited
(Shanghai Dongzheng) in contravention of the Code on
Takeovers and Mergers (Takeovers Code).

Between March 12, 2021 and April 14, 2022, Gold
Dragon, acting as the investment manager of Seahawk
China Dynamic Fund, executed 53 trades in Shanghai
Dongzheng’'s H shares during an offer period which
commenced on February 3, 2022 when it announced a
possible sale of 71.04% of the total issued share capital
held by its controlling shareholder. Gold Dragon failed to
disclose these dealings as required by Rule 22 of the
Takeovers Code. Gold Dragon owned or controlled
more than 5% of Shanghai Dongzheng’s issued H
shares at the relevant time and was therefore an
associate of Shanghai Dongzheng.

The Takeovers Executive considers that Gold Dragon,
as a fund manager, should put appropriate and
adequate compliance systems in place to ensure
compliance with all applicable regulatory requirements.
As such, the breaches merit disciplinary action.

Gold Dragon accepted that it breached the Takeovers
Code and agreed to the disciplinary action taken against
it. It has implemented enhancements and remedial
measures to ensure future compliance with the
Takeovers Code.

The SFC reminds practitioners and parties who wish to
take advantage of the securities markets in Hong Kong

that they should conduct themselves in matters relating
to takeovers and mergers in accordance with the
Takeovers Code. In particular, associates must report
their dealings in the relevant securities of the offeree
company (and of the offeror company in the case of a
securities exchange offer) during an offer period in
accordance with Rule 22 of the Takeovers Code.
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The Securities and Futures Commission of Hong
Kong Reprimands and Fines Swiss-Asia Asset
Management (HK) Limited HK$3 Million for Internal
Control Failings and Regulatory Breaches

On November 8, 2022, the Securities and Futures
Commission (SFC) of Hong Kong announced that it has
reprimanded and fined Swiss-Asia Asset Management
(HK) Limited (currently licensed under the Securities and
Futures Ordinance to carry on Type 4 (advising on
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securities) and Type 9 (asset management) regulated
activities ) (Swiss-Asia) HK$3 million for internal control
failings and regulatory breaches in relation to the
monitoring of trading activities in discretionary accounts
and record keeping.

The relevant regulations include:

e General Principle 2 (Diligence) of the Code of
Conduct for Persons Licensed by or Registered with
the Securities and Futures Commission (Code of
Conduct), which requires a licensed person to act
with due skill, care and diligence, in the best
interests of its clients and the integrity of the market;

e Paragraph 4.3 (internal control, financial and
operational resources) of the Code of Conduct,
which requires a licensed person to have internal
control procedures and financial and operational
capabilities which can be reasonably expected to
protect its operations, its clients and other licensed
or registered persons from financial loss arising from
theft, fraud, and other dishonest acts, professional
misconduct or omissions;

e Paragraph 7.1(e) of the Code of Conduct, which
requires a licensed person to implement internal
control procedures to ensure proper supervision of
the operation of discretionary accounts;

e Paragraph 6 of Part IV of the Management,
Supervision and Internal Control Guidelines for
Persons Licensed by or Registered with the SFC
(Internal  Control  Guidelines) provides that
management should establish and maintain
effective record retention policies which ensure that
all relevant legal and regulatory requirements are
complied with, and which enable the firm, its
auditors, and other interested parties such as the
SFC to carry out routine and ad hoc comprehensive
reviews or investigations; and

e Paragraph 2 of Part VII of the Internal Control
Guidelines, which provides, among others, that
where the firm exercises discretionary authority over
a client's account, procedures should be used to
ensure that only transactions which are consistent
with the investment strategies and objectives of the
relevant client, are effected on the client’s behalf.

The disciplinary action follows an SFC investigation into
the internal controls of Swiss-Asia after a client’s
complaint. The complaint centered on option trading by
a former licensed representative of Swiss-Asia in the
client’s discretionary account. The client claimed that
some of the trades were much riskier than agreed and
fell outside the scope of her asset management

mandate agreement with Swiss-Asia between April
2015 and August 2016.

The SFC's investigation found deficiencies in internal
controls of Swiss-Asia, in that it failed to:

e properly monitor the trading activities in the client’s
discretionary account for around 15 months;

e have procedures in place to ensure proper
supervision of the operation of discretionary
accounts; and

e maintain proper records of its compliance checks on
discretionary accounts.

In deciding the sanction, the SFC took into account all
relevant circumstances, including:

the duration of Swiss-Asia’s failures;
Swiss-Asia’s cooperation in resolving the SFC's
concerns; and

e Swiss-Asia’s otherwise clean disciplinary record.
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The Stock Exchange of Hong Kong Limited
Conducts Disciplinary Action against China Bright
Culture Group (Stock Code: 1859) and Two Current
and Former Executive Directors, Questioning the
Commercial Rationale of the Harsh Termination
Provisions of an Asset Management Agreement

On November 21, 2022, The Stock Exchange of Hong
Kong Limited (Exchange) published a statement of
disciplinary action in relation to the disciplinary action
against China Bright Culture Group (Stock Code: 1859)
(Company) and two of its current and former executive
directors.

The Company was listed on March 13, 2020. AMTD
Global Markets Limited (AMTD) acted as joint global
coordinator, joint bookrunner and joint lead manager of
the Company’s initial public offering (IPO). Proceeds
from placees arranged by AMTD amounted to
approximately US$70.8 million (being 66 per cent of the
IPO proceeds).

On the first day of listing, the Company entered into an
asset management agreement with AMTD and
deposited a total of US$70.8 million into an investment
portfolio account. The Company paid AMTD an upfront
fee of 5 per cent of the investment amount.

There was no disclosure of this agreement in the
Company’s prospectus, and the Company failed to
comply with the Listing Rule requirements for major
transactions.

The entire investment amount was used by AMTD to
subscribe for a promissory note issued by its affiliated
party. The transactions were terminated in 2021 and the
Company redeemed the investment amount. The
Company did not receive any interest or return, and did
not receive any refund of the US$3.5 million fee that had
been paid to AMTD.

The Listing Committee did not accept the explanations
given by the Company, Mr. Liu Mu (Mr. Liu) and Mr. Xia
Rui (Mr. Xia) for the circumstances around, and the
commercial rationale for, the arrangement.

Sanctions and Directions

The Exchange made the following sanctions and
directions.

CENSURES:

(1) the Company;
(2) Mr. Liu, executive director of the Company;

CRITICISES:
(3) Mr. Xia, former executive director of the Company;
AND DIRECTS:

Mr. Liu to attend 20 hours of training on regulatory and
legal topics and Listing Rule compliance, including at
least three hours on each of (i) directors’ duties; (ii) the
Corporate Governance Code; and (iii) the Listing Rule
requirements for Rule 2.13 and Chapter 14 (Training),
within 90 days; and

Mr. Xia to attend the Training as a pre-requisite of any
future appointment as a director of any company listed
or to be listed on the Exchange.



Remarks

The Exchange has concluded a number of cases
involving the making of substantial investments and/or
payments around or shortly after an issuer’s listing,
which had not been properly disclosed.

The Exchange has always considered the disclosure on
the use of proceeds by newly listed issuers and the
placing of shares in an IPO to be an important focus. The
Joint Statement on IPO-related misconduct published by
the SFC and the Exchange in May 2021 reiterated the
Exchange’s position in this regard.

Directors of listed issuers should note that the lack of
commercial rationale of their transactions may give rise
to enforcement proceedings regarding failure of
directors’ duties.
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