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Monetary Authority of Singapore Proposes to
Simplify Rules to Improve Business Flexibility for
Market Operators

The Monetary Authority of Singapore (MAS) issued on
May 22, 2018 two consultation papers to improve market
operators’ business flexibility when establishing new
centralized trading facilities and speed to market when
launching new products. The proposals are part of MAS’
broader objectives to facilitate innovation in financial
services by recognizing emerging new business models
while safeguarding investors’ interest.

Through the proposed multi-tier regime for market
operators, MAS proposes to expand the existing
Recognized Market Operators (RMO) regime from a
single tier to three separate tiers (namely RMO Tier 1,
RMO Tier 2 and RMO Tier 3) to better match regulatory
requirements to the risks posed by different types of
market operators. A multi-ter RMO regime with
gradated requirements can better accommodate the
emergence of new business models such as blockchain-
based or peer-to-peer trading facilities, and lower the
cost of entry for start-up operators.

RMO Tiers Key proposals
Tier 3 . targeted at market operators that
have a significantly smaller scale
of business
. required to meet the baseline

regulatory requirements including
the obligation to operate fair,
orderly and transparent markets

. required to meet base capital
requirement of S$50,000 and
ongoing capital requirement at 3
months of working expenses

. required to self-certify their
compliance against a checklist of
requirements prepared by MAS
and comply with fit and proper
requirements that are imposed on
its directors and key personnel
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expected to perform the
necessary know-your-customer
checks and meet  MAS’
requirements on anti-money
laundering and countering the
financing of terrorism

prohibited to provide direct
access to any individuals
individual persons who are
accredited investors or expert
investors may trade through a
capital markets service license
required to transit to be a RMO
Tier 2 after the limit of any of the
maximum volume of business
being reached: either (a) cap of
S$10 million in revenue per
annum; or (b) S$10 billion in
securities traded by value
annually; or (c) 10 million
derivative  contracts  traded
annually

Tier 2

targeted at market operators that
qualify under the current RMO
regime for non-retail investors
Meet RMO Tier 3 requirements
required to have fair and objective
criteria for participation, maintain
and enforce compliance with its
business rules, and have
governance arrangements that
are adequate for it to be operated
in a fair, orderly and transparent
manner

required to meet base capital
requirement of S$500,000 and
the ongoing capital requirement
setting at 6 months of operating
expenses
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Tier 1

targeted at market operators to
serve a limited number of
Singapore based retail investors
. Meet RMO Tier 2 requirements

. required to conduct product
governance assessments to
ensure the product is appropriate
for retail investors

. prohibited from collecting or
holding retail investors’ cash or
collateral

. required to perform client

suitability assessment in place of
the financial intermediaries and
comply with prospectus
requirements and disclosures
requirements

. the level of participation be
capped to limit the impact in the
event of failure: (a) no more than
200 retail investors per listed
issuer; (b) no more than
S$20,000 of investment per retail
investor on a single Tier 1 RMO;
and (c) no more than 10,000 retail
investor accounts as a result to
limit a maximum of S$4 million of
investment that can be raised by
an issuer and a maximum of
S$200 million of investment that
can be from across all issuers
from retail investors

governance procedures to be able to assess and
monitor the relevant product risks and mitigating
measures.

The proposals are expected to benefit the industry as
market operators will have greater flexibility to choose
between different business models with regulatory
requirements and compliance costs that are
commensurate with their investor reach. They will also
be able to launch their products more quickly in
response to market demand. These changes are in line
with MAS’ risk-based supervisory approach.
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MAS proposes to allow RMO Tier 3 applicants to self-
certify their compliance against a checklist of
requirements in their application to MAS, given their
smaller business scale and more sophisticated investor
base. As MAS will place primary reliance on the self-
certification by such applicants, MAS expects to
complete processing applications within four weeks of
submission. All applicants will be required to meet the
full set of fit and proper requirements that are imposed
on existing RMOs.

There will also be a shift to a product notification regime.
To operationalize the new regime, MAS proposes for
market operators to self-certify that the derivatives
products to be traded comply with MAS’ requirements,
and notify MAS no less than one week prior to the
product launch announcement. There will be no need to
seek MAS’ approval and market operators will be better
able to plan their launch timelines.

As part of the self-certification process, market operators
are required to identify and mitigate risks associated with
the product launch. MAS will supervise market operators
to check that they have appropriate internal controls and
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Hong Kong Stock Exchange Reviews Listed Issuers’
Implementation of ESG Reporting Guide

The Stock Exchange of Hong Kong Limited (the
Exchange) published the findings of its review of listed
issuers' Environmental, Social and Governance (ESG)
reports on May 18, 2018. The 400 randomly selected
issuers are with financial year-end dates of December
31, 2016, March 31, 2017 and June 30, 2017 (Sample
Issuers).

The Exchange stipulated that the overall level of
compliance with the ESG Guide was high although the
quality of reporting varied. The findings include that all
Sample Issuers had their ESG reports published within
three months of publication of their annual reports; over
80 percent of Sample Issuers complied with the
disclosure requirements in nine or more of the 11
Aspects, covered by the ESG Guide and 94% complied
with seven Aspects or more; and among all the Aspects,
Use of Resources had the highest compliance rate, at
98 per cent, whilst Product Responsibility had the
lowest, at 73%.

The Exchange took the view that as it was the first year
issuers were required to report on their ESG
performance on a “Comply or Explain” basis, the level of
compliance of the issuers was satisfactory. The
Exchange further suggested that to further improve the
quality of their ESG reports, and for issuers to benefit
from the process of ESG reporting, issuers would do well
to include the following key information:

e The issuer's or the board’s commitment to ESG,
management’s approach to ESG and how they
relate to the issuer’s business;

e the board’'s evaluation and determination of ESG
risks and how it ensures that appropriate and
effective ESG risk management and internal control
systems are in place; and

e the process for stakeholder engagement, which is
central to materiality assessment and enables the
company and its directors to communicate with their
stakeholders.
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Hong Kong’'s Securities and Futures Commission
Concludes Consultation on Prescribing
Professional Investors

On May 18, 2018, Hong Kong'’s Securities and Futures
Commission (SFC) released consultation
conclusions on proposed amendments to the Securities
and Futures (Professional Investor) Rules (Pl Rules) to
standardise the rules for prescribing professional
investors and to incorporate modifications the SFC has
previously granted under section 134 of the Securities
and Futures Ordinance (SFO).

The amendments to the Pl Rules (Revised Pl Rules)
pertain to the following:

(@) allowing portfolios held in joint accounts with
persons other than associates and investment
corporations owned by individuals to be counted to
ascertain whether individuals meet the monetary
threshold to qualify as professional investors;

(b) expanding the definition of corporations as
professional investors, where the categories of
professional investors will include corporations
which have investment holding as their principal
business and are wholly-owned by one or more
professional investors, as well as corporations
which wholly own another corporation which is a
qualified professional investor; and

(c) allowing alternative forms of evidence
demonstrating qualification as professional
investors.

It is of the view of the SFC that the changes to the rules
for prescribing professional investors are in the best
interest of the industry to ensure a level-playing field and
consistent application of the regulations. It is submitted
that they will introduce consistency and flexibility and
this will better serve the interests of both firms and their
clients.

The proposed amendments, as gazetted, will be
submitted to the Legislative Council for negative vetting.
Subject to the legislative process, the SFC expects the
amended rules to come into effect on July 13, 2018.
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Source KiR:
http://www.sfc.hk/edistributionWeb/gateway/EN/news-and-
announcements/news/corporate-news/doc?refNo=18PR54

Hong Kong’s Securities and Futures Commission
Concludes Consultation on New Securities and
Futures (Open-ended Fund Companies) Rules and
Code on Open-ended Fund Companies

Hong Kong’s Securities and Futures Commission (the
SFC) released consultation  conclusions on  the
proposed Securities and Futures (Open-ended Fund
Companies) Rules (the OFC Rules) and Code on Open-
ended Fund Companies (the OFC Code) which set out
detailed legal and regulatory requirements for the new
open-ended fund company (the OFC) structure on May
18, 2018. This will enable investment funds to be
established in corporate form in Hong Kong, in addition
to the current unit trust form.

After considering market feedback, the SFC will
implement the proposals set out in the consultation
paper including the requirements relating to an OFC'’s
formation, its key operators, ongoing maintenance,
termination and winding-up with certain modifications
and clarifications. These include streamlining the
approval requirements for private OFCs and setting out
a one-stop arrangement for the establishment, ongoing
corporate filings and termination of OFCs.

According to Mr. Ashley Alder, the SFC's Chief
Executive Officer. the introduction of a new corporate
fund structure will enrich the choice of investment
vehicles and facilitate the distribution of Hong Kong
funds internationally. In the meantime, the SFC will
continue to enhance market infrastructure to enable
Hong Kong's sustained growth as a full-service
international asset management center and a preferred
fund domicile.

The OFC Rules and the Securities and Futures (Open-
ended Fund Companies) (Fees) Regulation, both
subsidiary legislation under the Securities and Futures
Ordinance, were gazetted on May 18, 2018 and will be
submitted to the Legislative Council for negative vetting.
Subject to the legislative process, the OFC regime is
targeted to come into effect on July 30, 2018. The OFC
Code will be gazetted following the completion of the
legislative process for the OFC Rules and Securities and
Futures (Open-ended Fund Companies) (Fees)
Regulation. The SFC will provide guidance to the
industry on the implementation of the regime.
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Hong Kong’'s Securities and Futures Commission
Concludes Consultation on Disclosure
Requirements for Discretionary Accounts to Make it
Easier for Investors to Compare Benefits Which
Discretionary Account Managers will Receive from
Product Issuers

Hong Kong’s Securities and Futures Commission (SFC)
released, on May 23, 2018, consultation conclusions on
proposed disclosure requirements for intermediaries
providing discretionary account management services.
New disclosure requirements to make it easier for
investors to make better decisions, especially by
comparing benefits which discretionary account
managers will receive from product issuers, will be
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implemented through amending the Code of Conduct for
Persons Licensed by or Registered with the Securities
and Futures Commission, which will be come into effect
six months after the gazettal date of May 25, 2018.
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Hong Kong’'s Securities and Futures Commission
Publishes Second Issue of “Regulatory Bulletin:
Listed Corporations” on its Real-time Regulation
Over Securities Issuances

Hong Kong's Securities and Futures Commission (SFC)
published, on May 23, 2018, the second issue of its
“SFC Regulatory Bulletin: Listed Corporations” to
provide an update on how it exercises its powers under
the Securities and Futures (Stock Market Listing) Rules
to fulfil its statutory objective of protecting investors, by
intervening in serious cases at an early stage to
safeguard the interests of investors and suppress illegal,
dishonorable and improper market practices involving
issuances of securities.

BRISRHGESEEZASIELESTRE =N (E
BEBEEBEN : ETAS) BRESHEEIESFLTH
RWHEM

BERIFERESREEZRS (E4%) T 2018 F 5
B 23 BEREF_H (LESEEBW  EHRAS) , A
NARHREHAM, HRIEESNETEE GESEH
TREIESTH EDAN) TS, RENNTEMIE
FEONR, BURBREAZBMNEREIEIFE, FWUSEK
MALESNTHTA, METLERAERBREETA
H9EE B #R.

Source KiR:
http://www.sfc.hk/edistributionWeb/gateway/EN/news-and-
announcements/news/doc?refNo=18PR56

The European Union’s General Data Protection
Regulation Came into Force on May 25, 2018 — How
Would This Affect Businesses Outside the European
Union?

The General Data Protection Regulation (GDPR) of the
European Union (EU) came into force on May 25, 2018.
One of the new developments introduced under the
GDPR to the data protection landscape outside the EU
is the explicit requirement of compliance by
organizations established in non-EU jurisdictions in
specified circumstances. As the EU is Hong Kong's
second largest trading partner, the new GDPR’s extra-
territorial effect suggests that as long as Hong Kong
enterprises collect and process personal data of EU
individuals, they should be prepared to comply with
GDPR’s requirements (such as obtaining positive
consent for processing of personal data).

The GDPR considers not only the location of the data
processing, but also the location of the individual whose
data is being processed. The GDPR applies to
businesses which process personal data in relation to:
1.The offering of goods or services to individuals in the
EU (regardless of whether payment is taken); or

2.The monitoring of the behavior of individuals within the
EU.

Here are some scenarios that Hong Kong businesses
may be impacted by GDPR due to use of Internet:
1.Hong Kong company without any EU subsidiaries
offering free social media services via a website hosted
in US to individuals in the EU — GDPR applies

2.Hong Kong hotel booking business using cookies to
track past customers’ (including EU-based customers)
browsing in order to target specific hotel adverts to them
— GDPR applies

3.Hong Kong flower delivery company allowing
individuals in the EU to make orders for fulfilment only in
Hong Kong. The price for the flower delivery services is
denominated in, among others, EU currency — GDPR
applies

4.Hong Kong retailer with a website for orders/deliveries.
The website is accessible to individuals in the EU in
English. The currency is the Hong Kong dollar and the
address fields only allow HK addresses — GDPR doesn'’t

apply

The Privacy Commissioner for Personal Data, Hong
Kong (Privacy Commissioner) already issued the
“European Union General Data Protection Regulation
(GDPR) 2016” booklet on April 3, 2018, which aims at
raising awareness amongst organizations / businesses
in Hong Kong of the possible impact of the new
regulatory framework for data protection in the European
Union, as well as comparing some of the major
requirements with those set out in the Personal Data
(Privacy) Ordinance, Laws of Hong Kong (Cap 486).
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The above provides an example of how the GDPR may
affect businesses outside the EU, which businesses
should check their position carefully according to the
GDPR.
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Brett Redfearn, U.S. SEC’s Director, Division of
Trading and Markets, Comments at the FINRA
Annual Conference on “How Should a Financial
Professional Provide Advice in the Face of
Conflicts?”

The U.S. Securities and Exchange Commission (SEC)
proposed an important rulemaking package relating to

the standards of conduct for investment professionals.
As pointed out by Brett Redfearn, SEC’s Director,
Division of Trading and Markets, Comments at the
FINRA Annual Conference on May 22, 2018, the focus
will be on enhancing the quality of broker-dealer advice
by requiring that recommendations be in the best
interest of the retail customer, without placing the
financial or other interest of the broker-dealer ahead of
the retail customer — known as “Regulation Best
Interest”.

Most professionals want their clients to do well. That is
what drives most of the advice given. But there are
always other incentives that can affect the quality of
advice provided, regardless of whether one recognizes
them as such or not. The incentives and related conflicts
are typically tied to how the firm or financial professional
makes or loses money. Once one identifies the conflict,
he must ask: “How does it affect the investor receiving
the advice?” Depending on the type of conflict, a
professional’s advice may lead the investor to trade too
much or not enough; take on too much or too little risk;
overpay for the account or for the product in the account;
buy the wrong type of product, or one that does not best
fit the investor’'s needs; and so on. The point is the
professional’s conflict can affect the investor’'s outcome.

To enhance the quality of brokerage advice and
preserve the brokerage advice model for investors, SEC
needs to act in a way that recognizes the range of
services and the various types of advice — one-time,
episodic, to more frequent — that a broker-dealer may
provide its retail customers. It is important to give firms
flexibility and a reasonable compliance path to develop
systems to incorporate these new obligations. The
proposal also would promote more consistent
obligations across both retirement and non-retirement
accounts, simplifying firms’ compliance.

SEC’s proposal begins by setting forth a broad,
overarching obligation requiring that when making a
recommendation to a retail investor, the broker-dealer
must act in the retail customer’s best interest and cannot
put its financial or other interest ahead of its customer’s
interest. To provide clarity to investors and firms of what
this duty entails, the rule then sets forth what the broker-
dealer must do to meet its obligation, namely, comply
with specific disclosure, care and conflict of interest
obligations.

So, what would the broker-dealer making a
recommendation have to do to act in the customer’s best
interest?

First, the SEC starts with a disclosure obligation to
address some of the widely documented investor
confusion. Of the three requirements in the rule, this is
the most incremental of the new obligations, although it
will result in change nonetheless. This disclosure
obligation is designed to both foster retail customer
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awareness and understanding of the relationship with
the broker-dealer, and enhance the disclosure of
material conflicts of interest so that investors can better
evaluate recommendations received from their broker-
dealers.

The broker-dealer would be required to disclose material
facts relating to the scope and terms of the relationship
with the retail customer, including all material conflicts
associated with the recommendation, the services
provided, whether the firm is acting in a brokerage or
advisory capacity, and fees. These disclosures will build
upon the customer relationship summary that SEC
proposed at the same time. SEC did not propose to
mandate the manner that such disclosure would be
provided, opting instead to give firms flexibility in how
they satisfied this obligation.

Second, a broker-dealer would be required to meet a
care obligation that the recommendation is in the best
interest of the retail customer. Specifically, a broker-
dealer would need to exercise reasonable diligence,
care, skill and prudence in making the recommendation.
That concept of reasonableness which is found
throughout the rule is an important one. Reasonable
does not mean perfect advice — a standard that no one
can meet. The recommendation also must be in the best
interest of the retail customer at the time it is made,
rather than being evaluated in hindsight. In other words,
the proposal recognizes that there may be
circumstances where a broker-dealer’s advice does not
work out in hindsight, even though it was reasonable at
the time when it was given.

To exercise such reasonable diligence, care, skill, and
prudence the broker-dealer would be required to do
three things when it recommends a securities
transaction or investment strategy to a retail customer.

e First, the broker-dealer would need to understand the
risks and rewards associated with the security or
investment strategy, and have a reasonable basis to
believe that it could be in the best interest of at least
some retail customers.

e Second, the broker-dealer would be required to
match this understanding of the security or strategy
to the particular retail customer to form a reasonable
belief that the security or strategy is in the retail
customer’s best interest. The customer’s investment
profile would be developed using the extensive
investment profile information that broker-dealers
are required to attempt to gather today pursuant to
FINRA rules. SEC thought that the investment profile
information that is currently required has worked
well, so SEC did not propose to change it.

e Finally, the broker-dealer would be required to have
a reasonable basis to believe that a series of
recommended transactions is not excessive and is in

the retail customer’'s best interest when taken
together in light of the customer’s investment profile.

Finally, and probably the biggest change, would be a
new requirement for broker-dealers to address conflicts.
The proposed conflict obligations would require broker-
dealer to establish, maintain, and enforce policies and
procedures reasonably designed to identify and address
material conflicts of interest. Specifically, conflicts that
are financial incentives would be required to be
mitigated and disclosed, or eliminated. All other conflicts
would have to at a minimum be disclosed.
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