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Hong Kong Court of Final Appeal Dismisses
Moody’s Appeal Against the Determination of the
Securities and Futures Appeals Tribunal on March
31, 2016 which Affirmed the Securities and Futures
Commission’s Decision to Reprimand and Fine
Moody’s for Breaching the Code of Conduct in its
Preparation and Publication of a Special Comment
Report in 2011

The Court of Final Appeal of Hong Kong dismissed the
appeal of Moody'’s Investors Service Hong Kong Limited
(Moody’s) on September 3, 2018 in relation to the
Securities and Futures Commission (SFC)’s disciplinary
action concerning a special comment report Moody's
published in 2011.

This brings to an end Moody’s challenge on the SFC'’s
jurisdiction to take disciplinary action against it in this
matter.

Earlier, the SFC has reprimanded Moody's and fined it
HK$23 million for various failures relating to its
preparation and publication of the special comment
report entitted “Red Flags for Emerging-Market
Companies: A Focus on China” published on July 11,
2011 (Report).

In April 2016, the Securities and Futures Appeals
Tribunal (SFAT) has affirmed the SFC'’s findings that,
Moody'’s, in preparing and publishing the Report which
purportedly identified risk factors of Mainland rated
issuers:

o failed to provide sufficient explanations for the red
flags assigned by it to the rated companies and to
set out relevant justifications to the red flags in the
Report, and had, as a result, painted an unfair,
unclear and misleading picture of the companies;

e chose to list the red flags assigned to each company
and to highlight six companies with the largest
number of flags in the Report as “negative outliers”
to make the Report “actionable” despite the
assessment performed by its analysts showed that
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there was no significant correlation between the
number of red flags and the companies’ credit risk;
and

o failed to ensure the accuracy of the red flags
assigned to the companies.

The SFAT found that in the preparation and publication
of the Report, Moody’s was carrying on its regulated
activity of providing credit rating services. The SFAT
also found that there were substantive breaches of
General Principles 1 and 2 of the Code of Conduct. The
SFAT determined that Moody’s should be subject to a
public reprimand and a pecuniary penalty of $11 million.

In June 2017, the Court of Appeal dismissed Moody's
appeal against the SFAT's decision to uphold the SFC’s
disciplinary action, and upheld the SFAT’s decision that
the preparation and publication of the Report constitute
part and parcel of the carrying on of the business of
credit ratings by Moody’s, but disagreed with the SFAT
that the Report itself constituted credit rating, reasoning
that the Report expressed an opinion primarily on
corporate governance and accounting risks which are
relevant but far from determinative of creditworthiness.
However, the Report was held by the Court of Appeal to
be relating to the earlier credit ratings published by
Moody's.

The Court of Final Appeal will deliver reasons in due
course.
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Hong Kong Securities and Futures Commission
Issues Reminder to Intermediaries about
Compliance with Notification Requirement under
Rule 12.5 of the Code of Conduct

On September 14, 2018, Hong Kong Securities and
Futures Commission (SFC) issued a circular to remind
intermediaries of the notification requirement under
paragraph 12.5 of the Code of Conduct for Persons
Licensed by or Registered with the Securities and
Futures Commission (Code of Conduct) under which
intermediaries are required to report to the SFC
immediately upon the happening of, among other things,
any material breach, infringement of or non-compliance
with any law, rules, regulations and codes administered
by the SFC or any such suspected breach, infringement
or non-compliance.

It has recently come to the SFC’s attention that some
intermediaries have not promptly reported breaches of
or non-compliance with various legal or regulatory
requirements to the SFC, including:

e Suspected unlicensed dealing activities;

e Suspected unauthorized trading activities;

* Non-compliance with the suitability requirements
under paragraph 5.2 of the Code of Conduct as
supplemented by the corresponding frequently
asked questions;

* Breaches of the Securities and Futures (Keeping of
Records) Rules;

e Breaches of the Securities and Futures (Contract
Notes, Statements of Account and Receipts) Rules;
and

¢ Non-compliance with the order recording
requirements under paragraph 3.9 of the Code of
Conduct.

Prompt reporting from intermediaries is crucial to enable
the SFC to swiftly assess the impact of the breach, take
action to contain the damage (where necessary) and
continuously appraise whether the intermediary (and its
representatives) are fit and proper to remain licensed or
registered.

In this regard, the SFC reminded intermediaries that:

e This reporting obligation applies to both licensed
corporations and registered institutions. While the
Hong Kong Monetary Authority (HKMA) is the
frontline regulator of registered institutions,
registered institutions are required to fulfil this
reporting obligation by making the report directly to
the SFC in addition to reporting to the HKMA,;
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» All material breaches and non-compliance (actual or B, EXMVMEERTEREERLCRS, 7R
suspected, irrespective of whether these were BEEIFBSERTR, MBETBEXACIRET

identified by the intermediary itself, stemmed from
customer complaints or were identified through

other sources) should be reported to the SFC (as + —BRAGAFEERAAETRENFR, B

well as the HKMA in the case of registered LRSS IR EN, ARBHEZHFNMABITRI.
institutions) as soon as practicable upon MNEARIFRESHMEETEER, BEAETILT
identification, i.e. not after the intermediary has FEERRAREIEESICR (MEEMIM, TRA
already completed its investigation, obtained legal AEERCHR) | BHEEENAEZ/KIFE. I
advice or taken remedial actions; and Bk N REGMOT R E AR TR B
e Failure to comply with the reporting obligation may - st s et . N
result in disciplinary action being taken against the o EFNANRFEFAEXRLRTRME, EESTRESX
intermediaries and their management. ZHNARHEEEXBRLEEL DT80,
Intermediaries should review their incident escalation BN AR ESER FIRECIBS] YA

and reporting mechanisms and implement appropriate
controls to ensure compliance with the notification
requirement.
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REE S LS T S RS G ES e TR, & Electronic Teller Services Limited and EPS Company

(Hong Kong) Limited (designated systems), as well as
to declare activities that are allowed to be carried out
through the relevant designated systems.
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Hong Kong Exchanges and Clearing Limited’'s US
Dollar Gold Futures Receive Approval in Taiwan

On August 27, 2018, the Financial Supervisory
Commission of the Taiwan Securities and Futures
Bureau (TSFB) has approved the inclusion of Hong
Kong Exchanges and Clearing Limited’s (HKEX) US
dollar (USD) Gold Futures (GDU) contract in its list of
offshore exchanges and contracts for which FCMs have
trading authorization.

HKEX believes that this means Taiwan Futures
Commission Merchants (FCMs), intermediaries licensed
by the TSFB, can offer trading of HKEX's GDU to
investors in Taiwan.

The GDU contract is the first HKEX commodities
contract to receive regulatory approval in Taiwan.

Li Gang, HKEX'’s Co-head of Market Development, said
that the GDU contract is the first physically settled gold
futures contract which is traded on an Asian exchange
and available to investors in Taiwan, and Hong Kong has
gained access to a new market for the GDU contract and
investors in Taiwan can now trade an Asian gold
benchmark with physical delivery in their own time zone.

Currently, HKEX has 16 Futures Exchange Participants
offering physical delivery services for its GDU contract.
They include two from Taiwan: CSC Futures (HK)
Limited and Yuanta Futures (HK) Co., Limited.

The Product under the GDU contract has the following
features: -

(i) Physical Delivery

The delivery of HKEX's gold futures is maintained
through the chain of integrity. The integrity chain ensures
that only qualified parties are allowed to participate in the
delivery process. There are 18 recognized refiners, four
recognized forwarders and two recognized assayers.

(i) Liquidity Provision
Through an incentive and fee rebate program, HKEX

has appointed Liquidity Providers and Proprietary
Traders to provide liquidity for its GDU contract.

FEXPREAFARA ALK SMUIRT A8

2018F8A27H, AE¢mMEBEEZRSIISFHESR
(BEILER) BEBXGREEFRBRAT (BEBEX
SF7) BETESHE (GDU) HNINTZE, &5Y
M RELF IS5 X%,

EBZGIANNXBEREREREAZTELSZ AT
BRENEIRAL L/ XE GDU,

GDU RARBAXRZE M REBHEEVMMHANKSR
BmEy.

ERXGTHRARKELIEFNIRR GDU AAEE
ATWMZZPrHERE . FoMAESEXRZMLY KR
SHREY. GOU W TaBHTR S, ILEaERAE
JUEBCHNXR, XENUTMNEEEAETLYZRE
REMRAA.

M HBLOREBZ HIARX P HS5F 4% GDU &
YRELYRWERS, BEFRXEAENPRISHR
5%  HRliRR (F%) FRASIRTAHR (FF)
BRAE].

GDU EATHRBMUTHER
() TYEE S5

EETHINREPERWEMAEMGERRNTA, HR
REFAMENENTS5XMNERE, BRo3H18%R
BT AR A S R2FR UMM IRFIAIE -

EAXZUNESNEIT, EEBDRANERME
TMEEXSHMAZTAESHREURIN T,
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The Monetary Authority of Singapore Consults on
Measures to Strengthen Cyber Resilience of
Financial Institutions

On September 6, 2018, the Monetary Authority of
Singapore (MAS) issued for consultation proposed
requirements for financial institutions (FIs) in Singapore
to implement essential cyber security measures to
protect their IT systems. These requirements will help
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Fls strengthen their cyber resilience and guard against
cyber attacks.

According to the requirements, Fls will be required to
implement six cyber security measures:

(i) address system security flaws in a timely manner;
(ii) establish and implement robust security for systems;

(i) deploy security devices to secure system
connections;

(iv) install anti-virus software to mitigate the risk of
malware infection;

(v) restrict the use of system administrator accounts that
can modify system configurations; and

(vi) strengthen user authentication for system
administrator accounts on critical systems.

Cyber breaches are often the result of insecure system
configurations or compromised system accounts.
Currently, Fls are required to implement information
technology controls to protect customer information from
unauthorized access or disclosure under MAS’ Notice
on Technology Risk Management. However, these
measures, which are already part of the existing MAS
Technology Risk Management Guidelines, are aimed at
enhancing the security of FIs’ systems and networks as
well as mitigating the risk of unauthorized use of system
accounts with extensive access privileges. MAS is
proposing to stipulate these measures as a baseline
hygiene standard for cyber security by elevating them
into legally binding requirements.

Mr. Tan Yeow Seng, Chief Cyber Security Officer, MAS,
said that the proposed Notice on Cyber Hygiene seeks
to strengthen the overall readiness of all financial
institutions to address cyber threats by delineating a
clear and common cyber security waterline for the
financial industry. He believes this will help ensure that
the MAS’s financial sector as a whole continues to be
resilient to cyber threats.

The public consultation has run from September 6 to
October 10, 2018.
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2T (MAS BRI EIEIER) B9—7B, MAS &
WO X EHE S E A M B 2 2 MERME R FIRE, TR
THZERARN,

MAS B EM %45 Tan Yeow Seng Se4 KRR, HULEY
(M REEM) SHEBITASRITIRE—KBW.
BANME LS K, ISR SRR 3T ML B
MEEAES. Tan Yeow Seng LA INAXEHBTHRE
MAS B9/ RRER ] 4k SR 15 MU 2% B A

NIREET2018FEIH6HEI0B 5B %17,
Source &

http://www.mas.gov.sg/News-and-Publications/Media-
Releases/2018/MAS-consults-on-measures-to-strengthen-
cyber-resilience-of-financial-institutions.aspx

The China Securities Regulatory Commission and
Relevant Departments Propose to Improve the
Share Repurchase System of Listed Companies via
Consultation on Amendment to the Company Law of
the People's Republic of China

In order to implement the spirit of 19t National Congress
of the Communist Party of China and the policy of
capitalizing the market, mitigating shortcomings of the
current system as well as strengthening a series of
important instructions of the financial and banking law
system, and to effectively enhancing the share
repurchase system in serving state-owned enterprises,
encouraging financial reform, improving the quality of
listed companies, protecting the legitimate rights and
interests of listed companies and investors, and
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promoting stable development of the capital market, the
China Securities Regulatory Commission (CSRC),
together with the Ministry of Finance, People’s Bank of
China, state-owned Assets Supervision and
Administration Commission of the State Council, the
Banking and Insurance Regulatory Commission and
other relevant departments have drafted the
“Amendment on the Company Law of People’s republic
of China” (Draft Amendment) and proposed to revise

Article 142 of the Company Law on repurchasing shares.

With the approval of the State Council, in accordance
with the requirements of the legislative procedure, public
consultation on the amendments are being conducted.

Article 142 of the current "Company Law" provides the
manner in which a company may repurchase its shares
in order to reduce the registered capital, upon merges
with other companies holding shares of the company,
granting rewards of shares to employees, shareholders
objecting to resolutions on merger, division, change of
corporate form, dissolution or liquidation of the company,
and sets out provisions for the company's decision-
making procedures and the repurchase of shares, and
made provisions for company decision-making
procedures and repurchase of shares. In practice, some
listed companies have carried out share repurchases in
accordance with the law, and have accumulated
experiences and pioneered in such activities. However,
in general, the current "Company Law" provides for a
relatively narrow scope of share repurchases, while the
prescribed approval process is not pragmatic, and it
does not have a treasury stock system, so that a
company's moativation for repurchasing shares is
dampened, and the function of the share repurchase
system is not fully realized.

For the purpose of enhancing the repurchase system
and to ensure effective implementation of stock
repurchase system in finalizing capital structure and
stabilizing corporate control, raising shareholder value
and building and improving a sound securities
redemption system to provide better legal basis for
companies to repurchase securities, amendments on
the Company Law are proposed as follows:

Firstly, there should be more permitted channels of
share repurchases, including repurchases in relation to
employee stock ownership plans, facilitating issuance of
convertible bonds and securities with equity conversion,
a listed company’'s need to maintain the company's
creditworthiness and shareholders' rights, and other
circumstances as stipulated by laws and administrative
regulations.

The second proposal is to improve the decision-making
process for the implementation of share repurchases,
especially to simplify the company's decision-making
process for share repurchases for implementing a
employee stock ownership plan or other equity

incentives, facilitating issuance of convertible bonds and
securities with equity conversion, and fulfilling a listed
company’s need to maintain the company's
creditworthiness and shareholders' rights.

The third proposal is to establish a treasury stock system
and to clarify the specific circumstances in which shares
repurchased by a company’s shares may be held as
treasury stock and not cancelled.

The authorities welcome comments from the public. The
CSRC and the relevant departments will further revise
and improve the Draft Amendments according to the
responses to the consultation, and promote relevant
work in accordance with the legislative procedures, to
improve the basic legal framework underpinning the
capital market.

FEIERSSRAEXEITRE T E L2 S5k =W F
EEZBWHR (PEARAXNEASEBER) X
AFHERER

ARNEWZOTAKEH, INEELIEFLSBIEK
FIgAATHEMSE ERER, MR EHERR, &
EEMKE—RIERIETER, VKGRI B H
REaRFSERLIVHE, RUESHNE, RS LHAE
RE, RPLTATNERAZFNEGENGE, RHEAART
PREBRREARTHERER, LESSRAMEE. A
RBRT. BERAZE. RRESFEXBI, HREET
(FEARAMEASZELER) FX (BERXREE) |
RE TN (ASE) BB+ ZFEHNHEEHE XM
BRI, 2ESHEME, BRBIIEEFER, SEL
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U.S. Securities Exchange Commission Awards More
Than US$54 Million to Two Whistleblowers

The Securities and Exchange Commission is awarding
$39 million to one whistleblower and $15 million to
another whose critical information and continued
assistance helped the agency bring an important
enforcement action. The $39 million award is the
second-largest award in the history of the SEC's
whistleblower program.

“Whistleblowers serve as invaluable sources of
information, and can propel an investigation forward by
helping us overcome obstacles and delays in
investigation,” said Jane Norberg, Chief of the SEC’s
Office of the Whistleblower. “These substantial awards
send a strong message about the SEC’s commitment to
whistleblowers and the value they bring to the agency’s
mission.”

The SEC has awarded more than $320 million to 57
individuals since issuing its first award in 2012. All
payments are made out of an investor protection fund
established by Congress that is financed entirely
through monetary sanctions paid to the SEC by
securities law violators. No money has been taken or
withheld from harmed investors to pay whistleblower
awards. Whistleblowers may be eligible for an award
when they voluntarily provide the SEC with original,
timely, and credible information that leads to a
successful enforcement action. Whistleblower awards
can range from 10 percent to 30 percent of the money

collected when the monetary sanctions exceed US$1
million.

By law, the SEC protects the confidentiality of
whistleblowers and does not disclose information that
might directly or indirectly reveal a whistleblower’s
identity.
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Highlights of the Speech by Julia Leung, Deputy
Chief Executive Officer and Executive Director,
Intermediaries of Hong Kong Securities and Futures
Commission at Hong Kong Chinese Enterprises
Association Seminar with Update on the
Commission’s Supervision Approach

In a speech at the Hong Kong Chinese Enterprises
Association Seminar held on September 7, 2018, Julia
Leung, Deputy Chief Executive Officer and Executive
Director, Intermediaries of Hong Kong Securities and
Futures Commission (SFC) outlined the SFC’'s new
supervisory approach which is more front-loaded,
targeted and real-time, as well as the Manager-In-
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Charge regime which aims at clearly defining who has
responsibility for what. Through these supervisory
approaches, SFC would like to exercise more effective
supervision and provide better protection to the local
market and investors.

Mainland-backed brokers have made significant
contributions to promoting the financial development of
Hong Kong and are playing an increasingly important
role in the market. When expanding their businesses,
they must not focus too much on economies of scale and
short-term benefits and ignore risk controls and
compliance. A strong corporate governance culture,
prudential risk management mechanism and robust
compliance system lay the foundation for the long-term
development of corporations. SFC expect Mainland-
backed brokers to raise their awareness in these areas
and build a solid foundation for the continuous
development of their businesses in a healthy manner.
Following approaches have been used by SFC:

Internal Collaboration

An internal taskforce called “ICE”, which is comprised of
three of SFC's operating divisions, namely
Intermediaries, Corporate Finance and Enforcement.
When a case or incident comes to SFC’s attention, these
divisions will immediately communicate, discuss and
coordinate with one another. ICE is focusing on two
areas — firstly to strictly guard against the listing of
“bogus” companies and immediately suspend trading in
shares of listed companies involved in serious breaches.
“Real-time” regulation is SFC’s main theme in tackling
corporate misconduct. Secondly to enhance the
regulation of sponsors.

Monitoring Securities Margin Financing

Where there are brokers with serious problems or those
which have failed to address high risks in a proper and
timely manner, SFC will intervene at an early stage by
issuing warning letters. If there is no improvement,
especially when there are problems which present
considerable risks to investors or the market, SFC may
impose licensing conditions on, and issue restriction
notices to, those brokers if necessary.

Strengthening Cooperation with Mainland
regulators

The cooperation between the SFC and China Securities
Regulatory Commission (CSRC) is all-round, also
covering the exchange of market information. The SFC
and the CSRC have reached an agreement on the
implementation of an investor identification regime for
northbound trading under Stock Connect which will take
effect from 17 September. A similar regime will also be
introduced for southbound trading under Stock Connect
in the near future, allowing both regulators to more

effectively combat illegal conduct including market
manipulation. In addition, SFC maintains regular
contacts with the China Banking and Insurance
Regulatory Commission and the CSRC and exchange
information with one another about the operation and
compliance of Mainland-backed licensed corporations.

Manager-In-Charge Initiative

Last year, the SFC introduced the Manager-In-Charge
initiative which helps foster a stronger sense of senior
management responsibility and a compliance culture to
drive proper conduct and behavior. The initiative was
fully implemented for all licensed corporations in
October 2017. Amongst other things, it sets out eight
core functions including Overall Management Oversight,
Risk Management, Compliance and Anti-Money
Laundering. A licensed corporation must appoint at least
one senior manager to be in charge of each core
function, and submit information about its senior
managers and organizational charts to the SFC.
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Hong Kong Financial Services Development
Council's Response to the Securities and Futures
Commission’s  Consultation on  Anti-Money
Laundering and Counter-Terrorist Financing
Guidelines

The Financial Services Development Council (FSDC)
considers it is important that the amendments to the anti-
money laundering (AML) framework proposed by Hong
Kong Securities and Futures Commission (SFC) would
serve to balance the compliance cost to the financial
institution (FI) and the threat of the FI being used in
connection with money laundering or terrorist financing
(ML/TF).

FSDC's views are set out based on the three categories
of measures under paragraph 4.10.4 of the Proposed
Revised Guideline and the scope of such measures (as
a single measure or part of a combination of measures)
that could provide sufficient comfort to satisfy the

standard required to adequately guard against
impersonation risk:

I. Certification of copy identification documents by an
appropriate person (such as lawyer, professional
account or trust company)

Il. Checking relevant data against reliable databases or
registries (certification service providers that that have
direct access to governmental / bank or other reliable
databases or registries should be eligible)

Ill. Using appropriate technology:

(@) As asingle measure to be adopted by Fls, currently
the SFC Circular dated July 12, 2018 only permits online
client onboarding by transfer of initial deposit from a
bank account (in the client's name) with a licensed bank
in Hong Kong. FSDC believes the transfer of initial
deposit from a bank account (in the client's name) with
a licensed bank in Hong Kong or in an equivalent
jurisdiction should be acceptable.

(b) As part of a combination of measures to be adopted
by Fls to guard against impersonation risks, FIs should
also be allowed to rely on other technology/software to
assist them in determining that the documentary
evidence of identity is actually related to the client they
are dealing with. Examples of such measures include (i)
live streaming videos with real time interaction between
the customer and an employee of the FI or (ii) through
videos the customer being asked to perform a series of
tasks/actions to ensure the Fl is dealing with a living
individual and at the same time using facial recognition
technology to match the photo identification
documentation provided by the individual.

The FSDC believes that an appropriate combination of
measures to be adopted by Fls as discussed above can
still adequately guard against impersonation risk. Such
combination of measures, in FSDC's view, could offer
equivalent (if not higher) comfort to adequately
safeguard against impersonation risk than existing non-
face-to-face approaches for account opening provided
under the SFC Circulars. Overall Fls should be
encouraged to explore and engage alternative methods
of electronic certification. SFC can also provide more
guidance on engaging technology that is reliable and
dependent. Factors to consider could include the
accuracy, security and privacy of the electronic identity
verification tool, the method of information collection and
the ownership of the data.
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Information in this update is for general reference only
and should not be relied on as legal advice.
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