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Project e-HKD and Modernizing the Concept of
Using Hong Kong Law as Governing Law in
Contracts — Why More Contracts Should be
Governed by Hong Kong Law in Future

The possible implementation of e-HKD

On September 20, 2022, the Hong Kong Monetary
Authority (HKMA) released a position paper titled “e-
HKD Charting the Next Steps” to set out its policy stance
on retail Central Bank Digital Currency (CBDC), i.e. e-
HKD, and outline its next steps.

The HKMA conducted two rounds of market
consultation, one on high-level technical design and one
on key policy and design issues, to examine the
prospect of issuing e-HKD and received widespread
support for the e-HKD initiative. Many respondents
agreed with the potential benefits and challenges of
implementing e-HKD as pointed out by the HKMA. The
majority of respondents also stressed that there should
be adequate privacy and data protection model to
maintain public trust, while there is a need to strike a
balance between data privacy concerns and compliance
with anti-money laundering and counter-financing of
terrorism requirements. Respondents also suggested
the desirable features of e-HKD.

Taking into account the findings of the study and the
feedback received, the HKMA will start paving the way
for possible implementation of e-HKD in the future. A
three-rail approach will be adopted:

e Rail 1 aims to lay the technology and legal
foundations for supporting the implementation of e-
HKD. Specifically, a plan will be formulated for
developing the wholesale layer of the two-tier e-
HKD system. In addition, the HKMA will identify and
examine areas to prepare for legislative
amendments, with a view to enabling the issuance
of a digital form of fiat currency with legal tender
status in Hong Kong

e Under Rail 2, which will run in parallel to Rail 1, the
HKMA will take deep dives into use cases as well as
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application, implementation, and design issues
relating to e-HKD. It will also conduct a series of
pilots in close collaboration with various
stakeholders to gain actual experience.

e Rail 3 is concerned with launching e-HKD. It will
consolidate the outcomes of Rail 1 and Rail 2 for
more thorough implementation planning, and will set
the timeline for launching e-HKD. The progress of
Rail 3 will depend on the actual progress made
under Rail 1 and Rail 2, as well as the pace of
relevant local and international market development.

The potential implementation of e-HKD would entail far-
reaching implications on a wide range of issues relating
to areas such as legal, regulatory, policy, financial
stability, and interaction with existing payment methods.
It is also believed that CBDC could bring multiple
benefits. It is suggested that CBDC should support
interoperability with a wide range of transaction means
and jurisdictional payment systems. It can therefore
facilitate more efficient and secure cross-platform and
cross-border payment. The programmability of money
could also support innovation and meet future payment
needs in a digital economy. For example, CBDC could
support smart contracts to facilitate automated payment.

Advantages of choosing Hong Kong law as governing
law amid digitization

Against the backdrop of the accelerated rise of digital
economy, the concept of using Hong Kong law as
governing law in international deal-making should be
modernized.

Hong Kong has long been regarded as an ideal and
popular venue for deal-making and dispute resolution. It
has a robust legal system based upon the rule of law
and the independence of judiciary. As the only common
law jurisdiction in China, Hong Kong follows the principle
of “freedom of contract” and has a well-established
commercial case law archive that is widely recognized
by the international business community. Hong Kong
also has high quality and reputable judges for the
administration of justice and dealing with all types of
legal disputes. While ranked as the world’'s freest
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economy, Hong Kong enjoys close proximity to
mainland China, which makes Hong Kong an important
gateway to mainland China and an ideal venue for the
resolution of China-related international disputes. Hong
Kong law firms can form joint venture firms with Chinese
law firms to provide one-stop legal services. At the same
time, Hong Kong legal services have extensive
experience working with global investors, lenders and
governments and can provide integrated legal advice for
cross-border agreements and related services.

In light of the increasing adoption of new technology in
the financial and legal sectors, Hong Kong has
enhanced its connectivity with the rest of the world and
supported the development of digital trading and online
dispute resolution platform.

Hong Kong has established payment and settlement
systems connecting with mainland China and other
countries, such as Malaysia, Indonesia and Thailand. In
2018, Hong Kong launched eTradeConnect to improve
trade efficiency, reduce risks and facilitate trade
counterparties to obtain financing by digitizing trade
documents, automating trade finance processes and
leveraging the features of blockchain technology. It is
expected that eTradeConnect will link with platforms
from other regions to enable cross-border trade
financing in the future. The value of “Hong Kong law” can
be greatly increased by Hong Kong entering into
international arrangements with other jurisdictions
empowering and securing digital transactions radiating
from mainland China via Hong Kong.

Hong Kong has also introduced the Electronic Business
Related Arbitration and Mediation (eBRAM) Platform,
which provides an efficient, cost-effective and secure
platform for online deal-making and resolving disputes
among parties in any part of the world by integrating
technology such as blockchain, smart contract and
artificial intelligence. The Hong Kong Legal Cloud
services was also launched on March 1, 2022 to provide
safe, secure and affordable data storage services for the
local legal and dispute resolution industries.

Hong Kong plays a significant role in many regional and
global development strategies of China, such the
development of the Greater Bay Area and the Belt and
Road Initiative. International business parties can
explore extensive business opportunities in mainland
China with integrated legal services by tapping the
fintech and law-tech facilities provided by Hong Kong.
With Hong Kong's close proximity with mainland China
and sound legal system, the concept of choice of Hong
Kong law as governing law of a contract, together with
enhancing features of smart settlement, execution and
enforcement based on Hong Kong's well-established
and widely-connected legal system, can be modernized
with governmental facilitation to add value and give new

meanings to commercial transactions in this part of the
world.
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Takeovers Panel of the Hong Kong Securities and
Futures Commission Rules on the Price for the
Mandatory General Offer for Suncity Group
Holdings Limited

On September 7, 2022, the Hong Kong Securities and
Futures Commission (the SFC) announced that the
Takeovers and Mergers Panel (the Panel) has ruled the
appropriate price for the general offer for Suncity Group
Holdings Limited (now known as LET Group Holdings
Limited) (Suncity) by Major Success Group Limited
(Major Success or the Offeror).

On May 16, 2022, Major Success’ advisers submitted a
draft firm intention announcement to the Executive
Director of the SFC’s Corporate Finance Division or its
delegate (Takeovers Executive) for vetting. The
Takeovers Executive expressed concerns about how
the offer price was determined and referred the matter
to the Panel as there were particularly novel, important
or difficult points at issue. The Panel met on August 11,
2022 to consider the referral and handed down the
decision on August 27, 2022.

Champion Trade Group Limited (Champion Trade) took
assignment of an overdue loan extended by third parties
to Star Soul Investments Limited (Star Soul) for which
the Suncity shares formed part of the secured assets.
Immediately upon assignment, Champion Trade sold
the Suncity shares to Major Success, triggering a
mandatory general offer obligation. Star Soul is owned
by Chau Cheok Wa (Chau), the ex-chairman and ex-
executive director of Suncity. Major Success and
Champion Trade are owned by Lo Kai Bong, an
executive director of Suncity.

The Panel considered that the transaction involved a
discharge of Chau'’s liability under the loan, which was a
favorable condition to him as a shareholder, and that this
constituted a special deal under Rule 25 of the
Takeovers Code (Rule 25). Given that the benefit
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received by Chau is quantifiable, it should be extended
to all other Suncity shareholders. The Panel further
considered that the discharge of Chau’s liability under
the loan to be a special deal and therefore the total
amount of the loan and outstanding interest should be
used to determine the offer price. Such amount is the
same as the consideration (SPA Consideration) for the
sale and purchase agreements (SPAs) entered into
between Champion Trade and the Offeror which
involved, among others, the acquisition of the Suncity
shares (Suncity Sale Shares) and its other securities,
therefore the Panel's decision on the offer price is the
same as that proposed by the Takeovers Executive
under the total consideration option, i.e. HK$0.0690 per
Suncity share. This figure represents the total
consideration paid by Major Success to Champion
Trade for the acquisition of Suncity’s controlling stake
and other security assets, divided by the total number of
Suncity shares acquired by Major Success under the
relevant SPA.

Several factors to be considered and carefully weighed
in determining the offer price from the Takeovers
Executive's consideration The Executive considered
that the current case requires a careful balancing
between: (a) the interest of the Offeror and its
commercial freedom to allocate the SPA Consideration
to the Suncity Sale Shares; (b) the principles underlying
the requirements relating to special deals under Rule 25
of the Takeovers Code; and (c) the interests of minority
shareholders. As can be seen from the language in Rule
25 and its notes, the intent of the shareholder receiving
the benefit under the arrangement is not a factor for
determining whether there is a special deal. What is
important is whether a benefit is extended and not the
reason why. Practice Note 17 clearly provides that
where the benefit received by a shareholder can be
quantified, the value of the benefit should be
appropriately reflected in the offer price.
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The Financial Services Development Council of
Hong Kong Publishes Recommendations in relation
to Cementing Hong Kong's Role as a Premier Private
Wealth Management Hub in Asia

On September 7, 2022, the Financial Services

Development Council of Hong Kong (FSDC) published
recommendations in relation to cementing Hong Kong's

4



J M L

role as a premier private wealth management hub in
Asia.  Practitioners  within the private wealth
management (PWM) industry continue to operate in a
rapidly changing and challenging environment. The
trend of digital adoption has become inevitable as the
tech-savvy younger generation seek out a more
personalized experience in terms of strategic planning
and delivery of product offerings. From a global
perspective, this trend has shown stronger momentum
in the Asia Pacific region, driven by higher levels of
public access to mobile technology and higher savings
rates.

For a long time, the PWM business has been a key
contributor to the asset and wealth management sector
in Hong Kong. In 2021, the total assets of the PWM
industry decreased to HK$10.6 trillion, down 6% from
the previous year, but the industry still saw net new fund
infows of HK$638 billion. Such growth could be
attributed to the key developments in the Greater Bay
Area (GBA) as well as the growing investment appetite
of high-net-worth individuals (HNWIs). According to a
report jointly published by the Private Wealth
Management Association (PWMA) and KPMG, the
number of HNWIs in Hong Kong had increased by 9.6%
to 188,000 from 2019 to 2020. Meanwhile, 41% of PWM
institutions’ assets under management (AUM) was
sourced from mainland China, and this figure is
expected to reach 51% over the next five years. In the
essence of facilitating the digital experience of private
wealth clients, especially for HNWIs and those from the
GBA, it is crucial to maximize the industry’s potential to
capture relevant emerging opportunities. While Hong
Kong’'s PWM industry has managed to maintain its
quality-of-service during the COVID-19 period by
transforming its working strategy and client expectations,
the FSDC also acknowledges the collective efforts made
by the Financial Services and the Treasury Bureau
(FSTB), Hong Kong Monetary Authority (HKMA), and
Securities and Futures Commission (SFC) in
recognizing the importance of the PWM industry to Hong
Kong. While the FSDC laud their intent to strike a
balance between investor protection and principles-
based regulation, there remains a need to review certain
key areas to enhance the city’'s competitiveness, as
summarized in the following recommendations:

Re Know Your Customer (KYC) —

e Aligning the regimes dealing with Anti-Money
Laundering (AML) KYC, suitability KYC, and
professional investor (PI) KYC across the
financial services industry.

Re Sophisticated Pl —

e Introducing a sophisticated PI classification into
the Code of Conduct in respect of individual and
corporate professional investors (based on the
existing assets test) in respect of which

Suitability Obligations can be exempted on an
opt-in basis.

Re Asset Based Pl —

e Introducing a higher assets test into the Code of
Conduct in respect of individual and corporate
professional investors, in respect of which the
Suitability Obligations can be exempted on an
opt-in basis where such investors have a
portfolio of no less than HK$40 million or total
assets (excluding main residence) of no less
than HK$80 million.

Re Suitability —

e Reviewing the current Suitability Framework
and Suitability Obligations with regards to the
assessment for  dis-applying  Suitability
Obligations and the "portfolio approach" regime
introduced by the HKMA in 2012 for the private
banking industry.

Re Tax —

e Reviewing current tax regime to ensure that
individual asset owners are treated on an equal
footing regardless of whether they are Hong
Kong residents or not.

Re Education —

o Further developing the talent pipeline for the
industry through growing talent at the entry level,
attracting mid-career transfer, and enhancing
the quality of talent throughout the pipeline.
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Hong Kong Monetary Authority Announces the
Launch of the Enhanced Competency Framework on

Compliance — Hong Kong on the Right Track to
Proactively Build Talent

On September 27, 2022, the Hong Kong Monetary
Authority (HKMA) announced the launch of the
Enhanced Competency Framework on Compliance
(ECF-Compliance), which is a collaborative effort of the
HKMA, the Hong Kong Institute of Bankers (HKIB), and
the banking industry. The ECF-Compliance aims to
establish a set of common and transparent competency
standards for raising the professional competence of
Relevant Practitioners (RPs) working in the compliance
function of authorized institutions (Als). It is intended to
apply to RPs, staff whose primary responsibilities
involve performing the compliance function (other than
anti-money laundering and counter-financing of
terrorism (AML/CFT) compliance) within an Al.

Competency Standards

The development of a set of competency standards will
enable more effective training for new entrants and
support the ongoing professional development of
existing practitioners in the banking industry, which will
contribute to maintaining the competitiveness of Hong
Kong as an international financial center.

Although the ECF-Compliance is not a statutory
framework or mandatory licensing regime, it sets out the
common and core competencies and capabilities
required of compliance practitioners in Hong Kong’s
banking industry to develop a sustainable talent pool of
compliance practitioners for the banking industry, and to
raise and maintain the professional competence of
existing compliance practitioners in the banking industry.
Als are strongly encouraged to adopt the ECF-
Compliance as part of their overall efforts in supporting
relevant employees’ ongoing professional development.
The HKMA expects Als to adopt appropriate measures
to monitor and maintain the competence levels of their
staff.

Competency standards are set at two levels: (a) Core
level, for junior level staff with less than 5 years of work
experience, and (b) Professional level for middle to
senior level staff with 5 years or above of work
experience in the compliance function. There are
separate modules and qualifications for the
corresponding level, including ethics and corporate
governance in the banking industry, regulatory
framework and compliance in the banking industry, an
effective compliance function, an effective compliance
function, and investment and insurance compliance.

Certification of RPs

Upon attaining the relevant requirement according to
their stream, RPs may apply to the administrator of the
ECF-Compliance, the HKIB, for certification as an
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Associate Compliance Professional (ACOP) or a
Certified Compliance  Professional —  General
Compliance Stream (CCOP(GC)) or a Certified
Compliance Professional — Investment and Insurance
Compliance Stream (CCOP(IIC)). There is also a
continuing professional development (CPD)
requirement in each calendar year for the corresponding
level of RPs.

Existing RPs with relevant experience may submit their
grandfathering application based on their years of
qualifying work experience. It will be reviewed on a case-
by-case basis.

An RP may be exempted from specified modules based
on completion of eligible training programs, including
passing relevant training programs or holding certain
professional qualifications such as Certified Public
Accountant of the Hong Kong Institute of Certified Public
Accountants (HKICPA); or full member of the
Association of Chartered Certified Accountants (ACCA).

Singapore’s Efforts in Developing Skills of Professionals

While Hong Kong has spent effort in enhancing the
regulatory framework for international financial
professionals, Singapore's Monetary Authority of
Singapore (MAS) also has in place extensive, cross-
discipline, and forward-looking professional training,
sponsorship, and placement schemes covering a broad
spectrum of financial and securities professionals. This
includes providing subsidies and training allowance for
locals and citizens to attend the accredited training
programs, launching new skills maps to enhance the
capabilities of family office professionals, and providing
various training programs for finance professionals.

Subsidies and Training Allowances

In terms of subsidies and training allowances, on July 6,
2022, the MAS and the Institute of Banking and Finance
(IBF) announced changes to provide more targeted
support under the IBF training schemes.

With the changes, MAS would be able to continue with
increased funding support in growth and priority areas.
In particular, MAS and IBF will continue to implement
enhancements to specific talent development programs
such as:

1. Reskilling existing professionals to move into growth
segments in the sector, with the support of
Workforce Singapore (WSG), through Career
Conversion Programs (CCPs). The intake for the
Technology in Finance Immersion Program (TFIP)
to develop tech professionals will be doubled and a
new Wealth Management Accelerator Program
(WMAP) to develop wealth managers will be
introduced.

2. Supporting the grooming of entry-level talent in
areas of growth, through the Finance Associate
Management Scheme (FAMS). Funding for priority
areas such as green finance, technology, digital and
data analytics, and private banking and wealth
management, was doubled in September 2021.

3. Enabling more Singaporeans to take on
international, specialist and leadership roles,
through enhancing the International Postings
Program (iPOST) to allow a wider spectrum of
professionals, including younger and specialist
talent, to be sent on overseas postings. Greater
funding is also being provided for Asian postings to
build up capabilities to serve the region.

Skill Maps launched by the MAS and IBF

On November 2021, the MAS and IBF launched new
skills maps to enhance capabilities of family office
professionals. The skills maps serve as a resource for
training providers and financial institutions to design
family office-related training,and provide guidance to
family offices on the skills and competencies which
family office professionals should possess. They also
expand the career pathways for professionals working in
the wealth management industry under the Skills
Framework for Financial Services, by opening up
advancement and growth opportunities for private
banking professionals to progress laterally or vertically
into the family office sector as investment or
management professionals, and for family office
professionals to take up jobs in the private banking
sector. This expansion of career pathways aims to
increase the job mobility of professionals in the wealth
management industry.

Remarks

MAS has worked closely with various partners to build
the pipeline of finance professionals and companies and
assist them in developing expertise. In view of the
resources devoted and particularity of plans
implemented in Singapore, Hong Kong's efforts on skill
development of talents can be enhanced. Human capital
is one of the crucial competitiveness of Hong Kong as
an international financial center. With the rapid
development of technology, novel issues have emerged
in the financial industry from time to time and the market
is now everchanging, for example, fintech has become
an indispensable topic and relevant skillsets are highly
in demand.

Skill development of talents would always remain one of
the thrusts for enhancing competitiveness and
sustaining economic development of an economy. Hong
Kong’s regulators including the Securities and Futures
Commission, The Stock Exchange of Hong Kong
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Limited and HKMA should share the big vision of
transforming Hong Kong’s financial services industries
and collaborate more proactively in terms of upskilling
and reskilling Hong Kong’s professionals to fit into the
challenging fintech ecosystems of the future.
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Source EjR:

https://www.hkma.gov.hk/media/eng/doc/key-
information/guidelines-and-circular/2022/20220927e1.pdf
https://www.mas.gov.sg/news/media-releases/2022/mas-and-
ibf-adjust-training-scheme-funding-parameters-amidst-
stepped-up-skills-development-support-for-finance-sector
https://www.mas.gov.sg/news/media-releases/2021/ibf-and-
mas-launch-new-skills-maps-to-enhance-capabilities-of-
family-office-professionals
https://www.mas.gov.sg/development/jobs-and-skills

Information in this update is for general reference only
and should not be relied on as legal advice.
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